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INTELLECTUAL PROPERTY AND SUSTAINABLE DEVELOPMENT 
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Abstract 

Intellectual property is the product of human intelligence, secured by law from unauthorised 

utilisation and exploitation by others. The laws administering the same are called the 

Intellectual Property Rights, or IPR. IPR encompasses several facets as an endeavour to protect 

every sort of outcome the inherent faculty of mind can develop, from an art to an invention 

with the aid of copyright or a patent respectively. From a comprehensive sustainable 

development perspective, Intellectual Property (IP) may identify with various parts of a 

country's social and economic turn of events. Its effect can be felt in health, education, 

industrial, biodiversity, technological progress, innovation, trade and social policies. In 

inspecting the issues identifying with sustainable development and the significant changes that 

have occurred in the IP regime, we will concentrate on issues that are attracting specific 

consideration significant worldwide for developments that are taking place in bilateral trade 

negotiations. Throughout the research, the paper traverses an array of perspectives on the 

contemporary state and future of IP. This paper will subsequently concentrate on understanding 

the noteworthiness of the World Trade Organization's (WTO) Agreement on Trade-related 

Aspects of Intellectual Property Rights (TRIPS), analyse its fundamental features and survey 

the manners by which it has modified the prospects of IP relations. In doing so the paper 

scrutinizes the key IP affair associated with sustainable development, with accentuation on IP 

framework and unsettled questions in the international discourse. In this regard, the issues 

identified with access to information, access to health and the connection between the universal 

IP design and the insurance of biodiversity and conventional knowledge has involved a great 

part of the consideration of policymaker. This examination is facilitated by case laws which 

are analysed to draw caution for sustainable development. This paper in like manner 

emphasises its inquiry on these issues.  

 

 

 
1 Student, Chanakya National Law University, Patna 
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THE PATH FROM INTELLECTUAL PROPERTY TO GREEN INTELLECTUAL 

PROPERTY 

Merriam-Webster defines intellectual property as property (such as an idea, invention, or 

process) that derives from the work of the mind or intellect.2 In general terms, intellectual 

property is any product of the human intellect that the law protects from unauthorized use by 

others.  The ownership of intellectual property inherently creates a limited monopoly in the 

protected property.  Intellectual property is traditionally comprised of four 

categories:  patent, copyright, trademark, and trade secrets.3 

Intellectual property rights are core to the advancement and development of technology as they 

are conceptualized in the form of proprietary rights, which may further be transferred, licensed, 

assigned and protected against infringement. 

Article 7 of the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)4 

acknowledges this role of intellectual property rights: 

"The protection and enforcement of intellectual property rights should contribute to the 

promotion of technological innovation and to the transfer and dissemination of technology, to 

the mutual advantage of producers and users of technological knowledge and in a manner 

conducive to social and economic welfare, and to a balance of rights and obligations." 

It is imperative to note that one of the primary reasons of granting monopoly rights under the 

IP system was to encourage and promote technological innovation and environmental benefits. 

There arose the need to develop and protect Green technology by way of Green IP.5 

Innovation in green technologies is critically important to sustainable development. IP is 

important in creating incentives for such innovation; a lack of IP protection in any country will 

discourage innovation and will deter investors from bringing their needed technologies to the 

country for fear of IP theft. IP protection that is too powerful, on the other hand, will inhibit 

 
2 Intellectual Property, Merriam-Webster (Aug. 4, 2020, 2:56 PM), https://www.merriam-

webster.com/dictionary/intellectual%20property. 
3 Intellectual Property, Legal Information Institute (Aug. 6, 2020, 9:10 PM), 

https://www.law.cornell.edu/wex/intellectual_property. 
4 Trade-Related Aspects of Intellectual Property Rights, art. 7 (1995). 
5 Amlegals, India: Green IP- A Way Forward To Sustainability, Mondaq (Aug. 8, 2020, 1:18 PM), 

https://www.mondaq.com/india/trade-secrets/938054/green-ip-a-way-forward-to-sustainability. 

https://www.law.cornell.edu/wex/patent
https://www.law.cornell.edu/wex/copyright
https://www.law.cornell.edu/wex/trademark
https://www.law.cornell.edu/wex/trade_secret
https://www.merriam-webster.com/dictionary/intellectual%20property
https://www.merriam-webster.com/dictionary/intellectual%20property
https://www.law.cornell.edu/wex/intellectual_property
https://www.mondaq.com/india/trade-secrets/938054/green-ip-a-way-forward-to-sustainability
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innovation by raising the costs of needed technologies, and by preventing innovators from 

building on existing patented technology.6 

Intellectual property right (IPR) rules have strong impacts on economic growth, environmental 

protection and social objectives. Within the trade, intellectual property rights and sustainable 

development (IPDEV) project Ecologic identifies IPR-related policies which are supportive to 

sustainable development goals. There is a range of views about international IPR regimes. 

Some argue that expansionist trends are necessary responses to technological change and 

globalisation. They highlight that regimes, such as TRIPS, will benefit all countries, 

encouraging innovation and creativity while attracting investment and technology transfer. 

Others point out that many countries will incur short-term costs in the form of administration 

and enforcement outlays that are bound to outweigh the initial benefits. The cost-benefit 

balance will vary widely from one country to another, but in many cases the costs will not only 

be extremely burdensome but also accruing mainly to developing countries.7 

THE INTELLECTUAL PROPERTY REGIME 

Intellectual property systems, through the grant of property rights over products, processes, 

works and signs, have been developed as a means of optimizing innovative and creative 

activity. Intellectual property rights are generally grouped under two categories: copyright and 

related rights, and industrial property rights. Copyright protects literary, musical and artistic 

works such as novels, music scores, films and photographs, as well as technology such as 

computer programs. Related rights protect theatrical and musical performances as well as 

sound recordings. Industrial property rights, by contrast, protect technology (in the form of 

patents over products and processes, industrial designs, and layout design of integrated 

circuits), trademarks and geographical indications. A trade secret, or undisclosed information, 

is also a form of industrial property that is protected under many IP systems. IPRs, such as 

copyright or patents, reflect a compromise between private and public interests – between the 

 
6 A Sustainability Toolkit for Trade Negotiators: Trade and investment as vehicles for achieving the 2030 

Sustainable Development Agenda, UN Environment and Trade Hub (Aug. 8, 2020, 4:21 PM), 

https://www.iisd.org/toolkits/sustainability-toolkit-for-trade-negotiators/4-trade-provisions/4-1-intellectual-

property-rights/4-1-1-fostering-green-innovation/#jump. 
7 Trade, intellectual property rights and sustainable development (IPDEV), Ecologic (Aug. 6, 2020, 6:09 PM), 

https://www.ecologic.eu/1357. 

https://www.iisd.org/toolkits/sustainability-toolkit-for-trade-negotiators/4-trade-provisions/4-1-intellectual-property-rights/4-1-1-fostering-green-innovation/#jump
https://www.iisd.org/toolkits/sustainability-toolkit-for-trade-negotiators/4-trade-provisions/4-1-intellectual-property-rights/4-1-1-fostering-green-innovation/#jump
https://www.ecologic.eu/1357
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provision of an incentive to private interests to innovate or create, and the desirability of 

disseminating technology and works to the public at little cost.8 

Historically, IP systems have been constructed around the notion that there is a need for state 

intervention in securing and rewarding innovators and creators for their contributions to society 

and for the knowledge that is being created. Society prospers, culturally and economically, 

through innovation and the creation of new ideas. This concept is well expressed in the 

Constitution of the United States: “The Congress shall have the power to promote the Progress 

of Science and useful Arts, by securing for limited Times to Authors and Inventors the 

exclusive Right to their respective Writings and Discoveries”.9 

Balancing public and private interests are fundamental to ensuring that IP systems achieve their 

objectives. IPRs such as patents raise the price of a fundamental ingredient in innovation – 

knowledge – and shift bargaining power from the users to the producers of technology. 

Consequently, IP systems that grant overly broad protection could undermine technological 

innovation and have adverse effects on competition.10 The legitimate technological and 

developmental objectives of developing countries – generally technology users – are not being 

given due consideration. This shift in the ownership and control of information, and the 

resulting boon to private investors, has been called an “information land grab”.11 12 

A major new development in the IP landscape has been the emergence of a new generation of 

bilateral free trade agreements that include comprehensive and robust chapters covering IP 

disciplines. While the main aim of FTAs is increased market access, these agreements contain 

a number of trade-related regulations, including, besides IPRs, rules on investment, services 

and government procurement. These agreements adopt different names. For the sake of 

convenience we refer to these bilateral, trilateral or regional trade agreements collectively as 

FTAs. The IP obligations in these agreements are notable for expanding the minimum 

 
8 World Bank, Knowledge for Development – World Development Report, 1998/99, Oxford University Press, 

1998, p. 33 
9 U.S. Const., art. 1, § 8, Cl. 8. 
10 Stiglitz, J., Public Policy for a Knowledge Economy, Remarks at the Department for Trade and Industry and 

Centre for Economic Policy Research, London, UK, January 27, 1999. 
11 Boyle, J., Sold Out, New York Times (Aug. 6, 2020, 7:02 PM), 

https://www.wcl.american.edu/pub/faculty/boyle/sold_out.htm. 
12 Walker, Simon. 2001. The TRIPS Agreement, Sustainable Development and the Public Interest: Discussion 

Paper. IUCN, Gland, Switzerland and Cambridge, UK and CIEL, Geneva, Switzerland. 

https://www.wcl.american.edu/pub/faculty/boyle/sold_out.htm
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standards of protection and enforcement beyond that which is laid out in the TRIPS 

Agreement.13 

The emergence of bilateral free trade agreements (FTAs) with comprehensive and robust IP 

chapters, however, has added new complexities and challenges for developing countries in their 

process of IP reform. The IP obligations in these agreements are notable for expanding the 

minimum standards of protection and enforcement beyond that which is laid out in the TRIPS 

Agreement. The main driving force behind this has been the US, together with Member States 

of the EU and the European Free Trade Association (EFTA).14 

The developments outlined above are reinforced by the clear determination of more advanced 

countries to move forward their strategies to strengthen the monitoring of the ways and 

methods used by countries, particularly developing ones, to implement their commitments and 

enforce IPRs at the domestic level. The US and the EU have stated this in plain and 

straightforward language, expressing their intent to bring these matters under the consideration 

of the WTO Council for TRIPS, whilst persisting in their unilateral measures to identify and 

publicize specific countries that in their view are not fully compliant with their international 

obligations. The importance of this angle of the debate on IP issues was highlighted in the 

Declaration of the G8 Summit held in Heiligendamm, Germany on 7 June 2007.15 

Access to knowledge is at the centre of the IP system. This was well captured in the TRIPS 

Agreement under its objectives and principles: “Intellectual property rights should contribute 

to the promotion of technological innovation and to the transfer and dissemination of 

technology, to the mutual advantage of producers and users of technological knowledge and in 

a manner conducive to social and economic welfare, and to a balance of rights and 

obligations”.16 

TRIPS AND THE DAWN OF INTELLECTUAL PROPERTY RIGHTS 

Trade-Related aspects of Intellectual Property, universally known as TRIPS, is a multilateral 

agreement under the World Trade Organization (WTO) that took effect in 1994. It was the first 

 
13 Pedro Roffe, Maximiliano Santa Cruz, Intellectual Property Rights and Sustainable Development: A Survey 

of Major Issues, United Nations ECLAC (Aug. 8, 2020, 1:29 AM), 

https://repositorio.cepal.org/bitstream/handle/11362/3591/1/S2007354_es.pdf. 
14 IP and Sustainable Development: Development Agendas in a Changing World (Aug. 8, 2020, 9:58 AM), 

https://www.files.ethz.ch/isn/119606/ipsustainable_developmentinformationnote.pdf. 
15 G-8 Summit documents- New: Chair’s summary, The Federal Government (Aug. 9, 2020, 8:19 PM), 

http://www.g-8.de/Webs/G8/EN/G8Summit/SummitDocuments/summit-documents.html. 
16 Supra note 3. 

https://www.eff.org/issues/wto
https://repositorio.cepal.org/bitstream/handle/11362/3591/1/S2007354_es.pdf
https://www.files.ethz.ch/isn/119606/ipsustainable_developmentinformationnote.pdf
http://www.g-8.de/Webs/G8/EN/G8Summit/SummitDocuments/summit-documents.html
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such agreement to treat so-called intellectual property (IP) rights, most notably copyright and 

patents, as a global trade issue, on the theory that one country's failure to protect another's IP 

creates a barrier to trade between those countries.17 The TRIPS Agreement, which came into 

effect on 1 January 1995, is to date the most comprehensive multilateral agreement on 

intellectual property.18 

The Agreement provides for the freedom of implementation of its provisions, in the sense that 

Members are free to determine the appropriate method of incorporating its provisions into 

domestic law, within their own legal system and practice. This reflects the notion that the 

Agreement recognizes flexibilities and discretion in the implementation of its minimum 

standards. In this context, it is of note that the decision of the WTO panel in the US Section 

110(5) of US Copyright Act (Home-style exemption) case refers to the argument made by the 

United States in its written submission concerning the freedom of implementation in Article 

1.1 of TRIPS.19 In its submission, the US stated: “Article 1.1 of TRIPS also emphasizes 

flexibility, and provides that ‘Members shall be free to determine the appropriate method of 

implementing the provisions of this Agreement within their own legal system and practice.”20 

The possibility of the TRIPS Agreement impeding the implementation of the objectives of the 

Convention on Biological Diversity (CBD) has incited lively discussion at the WTO and the 

CBD, as well as amongst many organizations in civil society and industry.21 The link between 

the two Agreements arises from the importance of protecting various forms of knowledge to 

the implementation of the CBD. The objectives of the CBD are to (1) conserve biological 

diversity; (2) promote sustainable use of its components; and (3) achieve fair and equitable 

sharing of the benefits arising out of the utilization of genetic resources.22 

It will not be easy to predict the effects of the TRIPS Agreement, since much of its 

interpretation is still uncertain, as is its relationship to other existing legal instruments, notably 

 
17 Trips, Electronic Frontier Foundation (Aug. 6, 2020, 7: 13 PM), https://www.eff.org/issues/trips. 
18 Overview: The TRIPS Agreement, World Trade Organization (Aug. 6, 2020, 8:22 PM), 

https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm. 
19 United States – Section 110(5) of the US Copyright Act, Report of the Panel, WT/DS160/R, 15 June 2000 

(“U.S. – Copyright (Home-style Exemption)”), at para. 6.189 note 167. 
20 Id., First Written Submission of the United States, 26 October 1999, para. 21. 
21 Environment and TRIPS (WT/CTE/W/8), Factors Affecting the Transfer of EnvironmentallySound 

Technology (WT/CTE/W/22), The Convention on Biological Diversity and the Agreement on the Trade-Related 

Aspects of Intellectual Property Rights (WT/CTE/W/50) and The Relationship Between the Convention on 

Biological Diversity (CBD) and the Agreement on the Trade-Related Aspects of Intellectual Property Rights 

(TRIPS) with a Focus on Article 27.3(b) (WT/CTE/W/125). 
22 The Convention on Biological Diversity, art. 1 (1993). 

https://www.eff.org/issues/intellectual-property/the-term
https://www.eff.org/issues/trips
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm
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the Convention on Biological Diversity. It is, however, possible to engage in informed 

speculation. The speculation that follows divides itself into three areas of effects: agriculture, 

manufacturing and information products. 

Agriculture 

The main areas of interest here are plant varieties, and genetically-modified organisms, whether 

plants, animals or microorganisms. There are two passages in TRIPS of direct relevance to 

these items: 

"Members may exclude from patentability inventions, the prevention within their territory of 

the commercial exploitation of which is necessary to protect ordre public or morality, including 

to protect human, animal or plant life or health or to avoid serious prejudice to the environment" 

"Members may also exclude from patentability ... plants and animals other than 

microorganisms, and essentially biological processes for the production of plants or animals 

other than non-biological and microbiological processes. However, Members shall provide for 

the protection of plant varieties either by patents or by an effective sui generis system or by 

any combination thereof." 

The first passage has yet to be definitively interpreted, and we will likely not know how 

powerful or weak this exception will be in practice until it is tested in a WTO Dispute Panel. 

Note the use of the word "necessary", which might give pause to those familiar with the 

restrictive way in which this word has been interpreted in other areas of exception to GATT 

law. 

The second allows countries to refuse to grant patents to plants or animals. They must, 

however, allow patents on microorganisms. If they exclude plants from patentability, they must 

then either protect them by a sui generis system -- a patent specifically designed for a certain 

type of intellectual property -- or a combination of the two systems.  

Manufacturing 

Manufactured products, or products of industry, are for the most part covered by patent law. 

The main sustainable development effects to be felt in this sector as a result of TRIPS are: 

Impacts on technology transfer 

Impacts on prices of goods 
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Impacts on innovative development of technology, especially environmentally sound 

technologies 

Copyright Materials 

Materials such as works of art or literature, or intellectual creations such as computer software 

or compiled databases, are covered under copyright law. The effects of TRIPS in this area for 

most developing countries will be a sharp rise in the price of such materials; few are parties to 

the Berne Agreement and unauthorized copying is commonplace. In terms of sustainable 

development this means more restricted access to software, databases, and other information-

based tools used by industry and academia, which is worrying.23 

Over the last couple years, the International Centre for Trade and Sustainable Development 

(ICTSD) has been a hub for debate and ideas on the IP and development nexus. In this respect, 

it has covered the various facets of the TRIPS debate and its relationship with development, 

regularly reporting, through its publications, on ongoing activities in the major IP forums. This 

work has contributed to identifying many of the concerns regarding the implementation and 

review of new international commitments in the field of IP – which are now under discussion 

at the WTO and WIPO – and have served as a catalyst for the work of several other 

organisations now actively involved in TRIPS and TRIPS-Plus debates.24 

WIPO AND ITS SALIENT ROLE IN IP & SUSTAINABLE DEVELOPMENT  

As a specialized agency of the United Nations, the World Intellectual Property Organization 

(WIPO) contributes to the SDGs by providing concrete services to its member states, enabling 

them to use the intellectual property (IP) system to drive the innovation, competitiveness and 

creativity needed to achieve these goals.  

IP is a critical incentive for innovation and creativity, which in turn are key to the success of 

the SDGs. Only through human ingenuity will it be possible to develop new solutions that: 

eradicate poverty; boost agricultural sustainability and ensure food security; fight disease; 

 
23 Aaron Cosbey, The Sustainable Development Effects of the WTO TRIPS Agreement: A Focus on Developing 

Countries (Aug. 7, 2020, 9:10 PM), 

https://www.iatp.org/sites/default/files/Sustainable_Development_Effects_of_the_WTO_TRI.htm. 
24 Ricardo Melendez-Ortiz, Pedro Roffe, Intellectual property and sustainable development: Development 

agendas in a changing world (Aug. 7, 2020, 9: 46 PM), 

https://www.researchgate.net/publication/287421906_Intellectual_property_and_sustainable_development_Dev

elopment_agendas_in_a_changing_world . 

https://www.wipo.int/about-wipo/en/
https://www.wipo.int/about-wipo/en/
https://www.iatp.org/sites/default/files/Sustainable_Development_Effects_of_the_WTO_TRI.htm
https://www.researchgate.net/publication/287421906_Intellectual_property_and_sustainable_development_Development_agendas_in_a_changing_world
https://www.researchgate.net/publication/287421906_Intellectual_property_and_sustainable_development_Development_agendas_in_a_changing_world
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improve education; protect the environment and accelerate the transition to a low-carbon 

economy; increase productivity and boost business competitiveness.25 

National IP strategies encourage and facilitate the effective creation, development, 

management, and protection of IP at national level. This strengthens a country's ability to 

generate economically valuable IP assets.26 

A well-developed IP legal framework is the cornerstone of an effective innovation ecosystem. 

Not only that, but it is the foundation of an enabling environment that encourages entrepreneurs 

and businesses to invest in developing solutions to the technological challenges facing 

humanity and creators to develop exciting new forms of cultural expression.27 

The judicial administration of IP plays an important role in innovation. Given that the speed of 

technological innovation tends to outpace legislative and policy responses, judiciaries are often 

on the front line of confronting novel legal questions that may significantly impact innovation 

stakeholders not only in their own countries, but also beyond national borders.28 

In the global innovation economy, demand for IP rights is rapidly increasing and becoming 

more complex. Artificial intelligence (AI) has the potential to revolutionize the services 

provided by IP offices worldwide and help them deal with the challenges presented by this 

evolving demand.29 

Innovation can be a tremendous catalyst for economic growth. Patents are critical to 

sustainable innovation and they can represent the first step towards establishing a successful 

enterprise, as well as open the doors to further investment and business opportunities.30 

Long term interests of sustainability and development through agriculture may be better 

safeguarded by quickly resolving ABS related issues, for example, ‘recognising the legitimate 

access to indigenous germplasm already held by private seed R&D companies in India prior to 

enactment of the Biological Diversity Act, 2002’; demanding regular updates on the status of 

licensing/cross licensing of varieties protected under the Protection of Plant Varieties and 

 
25 WIPO and the Sustainable Development Goals, WIPO (Aug. 10, 2020, 12:08 AM), 

https://www.wipo.int/sdgs/en/story.html. 
26 National IP Strategies, WIPO (Aug. 10, 2020 12:25 AM), https://www.wipo.int/ipstrategies/en/. 
27 Policy and Legislative Assistance, WIPO (Aug. 10, 2020, 12:46 AM), https://www.wipo.int/ip-

development/en/policy_legislative_assistance/. 
28 Judiciaries and Intellectual Property, WIPO (Aug. 10, 2020, 1:16 AM), https://www.wipo.int/about-

ip/en/judiciaries/. 
29 Artificial Intelligence and Intellectual Property, WIPO (Aug. 11, 2020, 8:03 AM), 

https://www.wipo.int/about-ip/en/artificial_intelligence/. 
30 Patents, WIPO (Aug. 11, 2020, 9:01 AM), https://www.wipo.int/patents/en/. 

https://www.wipo.int/about-ip/en/judiciaries/
https://www.wipo.int/about-ip/en/artificial_intelligence/
https://www.wipo.int/patents/en/
https://www.wipo.int/sdgs/en/story.html
https://www.wipo.int/ipstrategies/en/
https://www.wipo.int/ip-development/en/policy_legislative_assistance/
https://www.wipo.int/ip-development/en/policy_legislative_assistance/
https://www.wipo.int/about-ip/en/judiciaries/
https://www.wipo.int/about-ip/en/judiciaries/
https://www.wipo.int/about-ip/en/artificial_intelligence/
https://www.wipo.int/patents/en/
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Farmers’ Rights Act, 2001to ensure their wider availability in the seed value chains as well as 

harmonise with ABS paradigm, and scaling up the commercial potentials of farmers’ varieties 

registered under the Act to benefit the farmer breeders. Development of IPR and ABS 

compatible agrobusiness environment would eventually contribute towards achieving the 

sustainable development goals.31 

JUDICIAL INCLUSION: AN IMPERATIVE OCCURRENCE 

In the case of Novartis AG v. Union Of India & Ors.32, Novartis challenged the rejection of its 

patent application by IPAB for Beta crystalline form of "Imatinib mesylate" wherein such 

challenge was rejected by the Supreme Court of India on the ground that the said drug did not 

produce an enhanced or superior therapeutic efficacy as compared to the known substance i.e., 

"Imatinib mesylate" means that the said drug did not involve an inventive step.33 

Intellectual property rights need to be implemented taking the context where they apply and 

their possible socio-economic implications into account. In the case of public health, as stated 

by the Doha Declaration on the TRIPS Agreement and Public Health ( adopted by the WTO 

Ministerial Conference in 2001) such rights should be interpreted and implemented in a manner 

supportive of the countries’ right to protect public health and, in particular, to promote access 

to medicines for all.34 

Some judicial decisions in several developing countries (e.g. Argentina, Kenya) have embraced 

this approach in litigation concerning pharmaceutical patents and the protection of test data. In 

India, in a 2008 decision Justice Ravindra Bhat stated that ‘…India entered into the TRIPS 

regime, and amended her laws to fulfill her international obligations, yet…the Court cannot be 

unmindful of the right of the general public to access life saving drugs which are available and 

for which such access would be denied if the injunction were granted…’.35 

The Indian Supreme Court has confirmed in the same case that, in interpreting and applying 

the patent law, public health considerations are legitimate and are a component of the context 

within which a decision has to be made. The court noted, in relation to the TRIPS Agreement, 

 
31 Sudhir Kochhar, Indian Perspective for Sustainable Development Agenda and Functional IPR and ABS 

Domains in Agriculture, Semantic Scholar, 2016. 
32 (2013) 6 SCC 1. 
33 Mohammad Suleman Palwala, Khurana and Khurana, India: A Study on: Novartis AG v. UOI, Mondaq (Aug. 

11, 2020, 12:25 PM), https://www.mondaq.com/india/patent/826478/a-study-on-novartis-ag-v-union-

of%20india#:~:text=In%20this%20case%20Novartis%20challenged,as%20compared%20to%20the%20known. 

34 Novartis AG v. Union of India & Ors., (2013) 6 SCC 1, P. 4.  
35 F. Hoffman-La Roche Ltd. and Anr. v. Cipla Limited, 148 (2008) DLT 598, MIPR 2008 (2), P. 85. 

https://www.mondaq.com/Home/Redirect/1864070?mode=author&article_id=826478
https://www.mondaq.com/india/patent/826478/a-study-on-novartis-ag-v-union-of%20india#:~:text=In%20this%20case%20Novartis%20challenged,as%20compared%20to%20the%20known.
https://www.mondaq.com/india/patent/826478/a-study-on-novartis-ag-v-union-of%20india#:~:text=In%20this%20case%20Novartis%20challenged,as%20compared%20to%20the%20known.
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the concern that ‘patent protection to pharmaceutical and agricultural chemical products might 

have the effect of putting life-saving medicines beyond the reach of a very large section of 

people’36. It further noted that ‘India had learnt from experience the inverse relationship 

between product patents and the indigenous pharmaceutical industry, and its effects on the 

availability of essential drugs at affordable prices’ and that ‘the reintroduction of product 

patents in the Indian patent system through the TRIPS Agreement became a cause of 

alarm…’37. 

In 2005 the Indian Parliament approved an amendment to the Patents Act that, among other 

changes, introduced a new provision, section 3(d) deliberately aimed at curbing what has been 

termed as ‘evergreening’ of patents. This is a strategy followed by pharmaceutical companies 

to artificially extend patent rights over drugs that have fallen or are soon to fall in the public 

domain. The Novartis case also provides an outstanding example of the problems created by 

the patent system for access to drugs, and of some of its shortcomings as an incentive for 

innovation.38 

In the case of Bayer Corporation v. Union of India & Ors.39, a move welcomed by many in the 

international community, India has granted an application, its first, from a homegrown generic 

drug maker to manufacture and sell a patented cancer drug under a compulsory licence. 

In an order dated 9 March 2012, the Controller of the Indian Patents Office ruled against the 

patent owner German pharmaceutical giant Bayer Corporation. 

With the ruling, Indian generic drug manufacturer Natco Pharma Ltd. has received a green light 

to start manufacturing and selling in India Bayer’s patented drug “Sorafenib tosylate.” The 

compound, used for the treatment of advanced stages of kidney and liver cancer, is sold by 

Bayer under the brand name Nexavar.40 Compulsory licensing of patented pharmaceuticals is 

 
36 Novartis AG v. Union of India & Ors., (2013) 6 SCC 1, P. 38. 
37 Novartis AG v. Union of India & Ors., (2013) 6 SCC 1, P. 43. 
38 Carlos M. Correa, The Novartis Decision by India’s Supreme Court: A Good Outcome for Public Health, The 

South Centre (Aug. 11, 2020, 7:37 PM), https://www.southcentre.int/question/the-novartis-decision-by-indias-
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not only deemed essential but also perceived as an available limited governmental measure that 

can be used to intervene in the case of market failure.41 

CONCLUSION 

Consumption of non-renewable resources is occurring at an extremely quick pace and the 

accessibility of the equivalent is limited. On this account, it is important to embrace a change 

towards a more sustainable way of life dependent on green advances, which is a piece of the 

improvement of new worldwide natural approaches and a more grounded assurance of IP rights 

is an indispensable piece of this procedure. Vigorous IP insurance encourages green innovation 

creation, transformation and circulation. Technological expansion includes high stakes and 

colossal ventures and to escalate and amplify the creation and dispersion of green advances, 

development should be upheld by well instituted IP rights insurance. There are a number of 

aspects of the TRIPS Agreement that ensures the same, as accentuated in the paper.  

The utilization of IPRs can in principle have both positive and negative effects on biodiversity. 

One domain of concern is that giving licenses could strengthen a propensity towards 

monoculture in the farming part. The over-planting of new assortments and the relocation of 

numerous customary assortments are making regions of monoculture in numerous nations, and 

adding to the loss of biodiversity and nearby planting methods. Analysts have appropriately 

proposed that IPRs alone can't be considered answerable for these turns of events. Nonetheless, 

what is to be concentrated upon is the pre-eminence of positive and sustainable outcomes of 

any advancement and endeavour to ensure the same. 
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