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ABSTRACT  

Consent under criminal law has a prominent role in determining an offence committed against 

the law, i.e., mentioned in legal statute IPC. Consent means the willingness to do or refrain 

from doing an act against a person. Which is seen as lack of consent if there no freewill of the 

person against whom the act is committed. Consent is an essential element of crimes for 

sensitive issues like rape, sexual harassment where the lack of consent is required to be proved 

by the complainant.       

In the criminal law, defence claimed by the defendant is the key factor for deciding whether a 

person is guilty or innocent of a particular crime committed. In this paper consent as a defence 

will be discussed considering various offences committed violating the law. During this covid-

19 pandemic situation there has been a national wide lockdown, this agitated certain group of 

households, acc. to some sociologists particularly one Marianne Hester, she said “domestic 

violence goes up whenever families spend more time together, such as the Christmas and 

summer vacations”. This impact has shown an increase in cases of domestic violence, assault, 

battery, rape, martial rape, sexual harassment, female genital mutilation, victims of trafficking 

and prostitution, for all of these offences the consent plays an important role as a factor for 

considering it to be as a crime at all in the basic stage. So, as it is a factor of an ongoing issue 

of the current affairs globally, it requires the necessary attention to be written, to be brought 

focus on this issue where, Rapes, battery, assault and certain other offences in which the prime 

aspect of determining them is consent of the victim.    

Here, consent is explained in accordance to various offences committed where in the factor of 

the crime is to check the lack of consent or ignorance of consent. The stages of a crime 

committed, the quantum, the intention, mens rea and actus rea are also discussed. The key 

essential aspect that carries this paper forward is that the importance of how consent is vital in 

determining the status of or commission of an offence. The aspect of consent might seem a 

 
1 Student, Symbiosis Law School, Hyderabad 



IJLRD Volume 3 Issue 6                                                               December 2020 

 

 

little vague but, in this paper, it will be discussed in detail so as to where and in what sort of 

crime consent of a person is required.  

INTRODUCTION 

The prominent aspect of the criminal law is to grant punishment on the basis of evidence which 

proves if a person is innocent or guilty of an offence committed violating the law of the land 

i.e., governed by body of rules and statutes such as the Indian penal code, Crpc, Evidence Act, 

etc. A crime is said to be committed when it is an act done against the public norms, i.e., against 

the state, when such an act is done by the accused the burden of proof lies on the prosecution 

to be proved. In most of the criminal cases there are various parameters to conclude as to if the 

accused is guilty or not. Basically, this will be decided in the process of going through different 

stages of crime which are intention, preparation, attempt and finally commission of the crime.  

When that certain sort of malicious act either implied or expressed is taken up by the accused 

to attempt the crime he/she is said to have committed the crime. So, one of the elements to 

prove a crime can be observed in a legal maxim “actus non facit reum nisi mens sit rea”2, that 

means the commission of an act itself is not a crime but it can be said so only if either guilty 

mind or guilty act are involved. The elements that can be seen in the maxim are actus rea and 

mens rea that is omission or commission of an act and the intention of the person respectively. 

But as to this paper is concerned it renders to the aspect of consent, the main element of consent 

is only when the victim chooses to accept it with free will, though there are various restrictions 

as to certain exceptions such as consent can be denied when the person is below the age of 12 

or intoxicated or is of insane mind. 

John Gardner stated “for committing a wrong, a person must be responsible for doing a 

wrongful act without having a justification or excuse for it”3 the above said line talks about the 

consent, a person can be responsible for his/her act only when the consent is given from their 

side, so if the consent is proved from the victims side the defence can be used as an excuse but 

in the other way if it is proved to be in the other way where in there no consent it can be 

presumed to be a punishable offence. In criminal law has given out various laws, rules and 

definitions for a crime to be determines. Just as how there are provisions to prove the accused 

guilty, in criminal law there are certain definitions of defenses that can be taken up by the 
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accused to prove his/her innocence. These defenses are such of sort that it depends on the 

circumstance of the accused when the offence is committed, it might be such of sort that the 

person was supposed to act that certain way for various intentions. Prominently the consent is 

used as a defense in sexual offences such as rape, or in sporting event or something of sexual 

body conduct which necessarily include severe bodily harm or death. 

In criminal law there are general exceptions which can be used as defenses, they are section 

87, section 90, section 92 of IPC. The Indian penal Code, 1860, recognized these defenses in 

Chapter 4 of the Code under the heading 'General Exception.' Both the defenses are protected 

by Section 76 of Section 106 of the Code. The primary objective of writing this project is to 

illustrate the defenses available under sections 90 and 92 of the Code. That is, consent and 

goodwill or benevolence as a defense. 

Certain sections of the Code are as under: 

“Act of a child under seven years of age. --Nothing is an offence which is done by a child under 

seven years of age”4. 

” Act not intended and not known to be likely to cause death or grievous hurt, done by 

consent”5. 

“Consent known to be given under fear or misconception”6. 

“Act done in good faith for benefit of a person without consent”7.  

 CONSENT AS AN ELEMENT OF AN OFFENCE 

The term consent means the free will of a person to let the other person to do or abstain from 

doing an act, i.e., as mentioned above. But the actual technicality of consent in criminal law is 

that, it is considered as a defence only when there is an evident factor which implies there is 

lack of consent, which ultimately leads to the commission of the offence under IPC. In IPC 

under the general exceptions, consent is explained in detail as to not what it actually is but the 

exceptions where, whose consent is not valid. That includes the exceptions which will be 

discussed below. Consent plays as a deciding factor of the commencement of a crime and then 

as a defence when the offence is committed. These certain offences which rely on the lack of 

consent are: causing miscarriage without women’s consent8, death caused by act done with 
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intent to cause miscarriage (if act done without woman’s consent)9, criminal force10, 

kidnapping from India11, theft12.  

Consent is one of the key elements in concluding an offence such as rape, acc. to the law written 

it is supposed to be forceful intercourse against her will which automatically is lack of consent. 

It is often a controversial issue whether the victim consented to the sexual intercourse or not, 

as in certain cases, it tends to be made with apprehension of a threat or misconception of fact. 

Uday v. state of Karnataka13 is a clear illustration of consent with a misconception of fact. In 

this the victim consented to sexual intercourse which is made for a future promise of marriage. 

 

WHEN IS CONSENT OF A PERSON CONSIDERED TO BE INCOMPETENT?  

 

Just like how in contracts law, a person is declared to be either competent or incompetent to 

contract with other people, there is certain section which qualifies a person to be competent 

enough to be able to give his/her consent. In the criminal law, specifically in IPC. 

In section 90 of IPC “Consent known to be given under fear or misconception.—A consent is 

not such a consent as is intended by any section of this Code, if the consent is given by a person 

under fear of injury, or under a misconception of fact, and if the person doing the act knows, 

or has reason to believe, that the consent was given in consequence of such fear or 

misconception.”   

Here, in various cases it is hard to prove that there was a lack of consent as most of the times 

consent is taken forcefully, with misconception of fact, fraud, cheating or a kind of coercion 

with apprehension of threat etc. the consent of certain category of people such as who are below 

the age of 12, who is of insane mind temporarily or permanent and who is intoxicated or in a 

inebriated state, that is given below in section 90 of IPC. 

Consent of insane person 

“if the consent is given by a person who, from unsoundness of mind, or intoxication, is unable 

to understand the nature and consequence of that to which he gives his consent.” 

Consent of child 

“unless the contrary appears from the context, if the consent is given by a person who is under 

twelve years of age.” 

 

BENEVOLENCE AS A DEFENCE 
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Section 89 of IPC is used to explain the concept of benevolence, benevolence means a basic 

duty of any person as citizen of a particular nation(India in this case) to act a certain way, like 

a moral duty or fundamental duty which is expected and there in law but no law can punish 

him/her for not following it. It can also be said it is a kind of a good Samaritan i.e. there lies a 

moral obligation but law doesn’t necessarily enforce people to follow it.  This whole 

explanation comes into frame as sometimes an act can be done without consent of any 

individual in good faith, but that is when it is in legally justified area. 

Section 92 of IPC stated as “Act done in good faith for benefit of a person without consent.—

Nothing is an offence by reason of any harm which it may cause to a person for whose benefit 

it is done in good faith, even without that person's consent, if the circumstances are such that it 

is impossible for that person to signify consent, or if that person is incapable of giving consent, 

and has no guardian or other person in lawful charge of him from whom it is possible to obtain 

consent in time for the thing to be done with benefit” 

Section 89 of IPC is stated as “Act done in good faith for benefit of child or insane person, by 

or by consent of guardian.— Nothing which is done in good faith for the benefit of a person 

under twelve years of age, or of unsound mind, by or by consent, either express or implied, of 

the guardian or other person having lawful charge of that person, is an offence by reason of 

any harm which it may cause, or be intended by the doer to cause or be known by the doer to 

be likely to cause to that person” 

Here the reasons to consent of the person without him/her actually giving consent but it is 

assumed based on the good faith, given where there occurs a situation where in the person has 

to choose to make certain decision for the wellbeing of the person due to.  But there resist 

certain exceptions. The act of assuming consent shall not be done with a mens rea or actually 

attempting murder. The consent shall not be assumed when the person who acts on behalf 

knows the apprehensive threat to someone’s life, unless there is a chance of saving them. This 

is extended to the other part of consent which is informed consent, this sort of consent is most 

evidently seen in case medical negligence.   

This sort of consent can be automatically gained from infants-minors, insane person or by the 

consent of the guardian as mentioned in section above. 

CONCLUSION  

 

There are various ways how consent can be defined and discussed, as an element which decides 

the commission of an offence. In the IPC consent has been described as not as what it is but as 

an exception and explains who are competent to give their consent. what qualifies an act as a 

crime is the lack consent. The lack of consent primarily leads to sexual offences mostly which 

is seen in criminal law and in torts as well some times. In this paper the focus is on the aspect 

of consent as a defense where the various consents such as the implied consent and the 

expressed consent is explained. The sections that qualify consent as an element for defense are 

sections 92, 87 and 90 of IPC. 


