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Abstract 

The paper contemplates not only about the present-day stumbling block of the male 

predominant society but also about how they can be the victims of sexual harassment. Not 

only women are subject to sexual harassment but also children also are victimized since 

years. The paper exhibits introduction to the subject with the definitions, types and causes of 

sexual harassment. We also have made an effort so as to gather postulation of various jurists 

across the globe regarding the topic. Furthermore, we have discussed the scope of legislations 

passed by the Indian Parliament to curb sexual harassment. The Vishakha Case gave birth to 

the guidelines governing sexual harassment at workplace and later on to the establishment of 

Sexual Harassment at Workplace (Prevention, Prohibition & Redressal) Act, 2013; also, 

commonly known as the POSH Act. The Protection of Children from Sexual Harassment 

Act, 2012 (POCSO Act) is a massive endeavor of the Indian Legislation to clampdown 

sexual harassment where children are sexually exploited. The supreme law of land guarantees 

every citizen their fundamental rights which has been discussed in the paper with relation to 

the subject. We also have positively constructed the analysis of various reports which exhibit 

the information relating to the victims of sexual harassment, be it women, children or men. 

Additionally, we have comparatively studied the legislations and reports of the United States 

of America and that of India with respect to Sexual Harassment and presented an 

advantageous analysis of the same. Moving further, we have complied handful of cases 

which shape the utter significance and need of legislations to curb sexual harassment in both 

the countries. Since each coin has its two sides, we have scrutinized the loopholes in the 

legislations via our painstaking analysis. Moreover, the urge and need for such legislations 

and recommended amendments also are discussed in the later part of the paper. 
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1. INTRODUCTION & ORIGIN 

In the history of India women have been given a secondary position in the society so as to 

handle all the household works. Modern India provides equal opportunities for men and 

women so as to prove their excellence in their respective fields. Women in today’s time 

prove to be an edge over man. Women have to overcome various challenges like social, 

moral, mental & physical to prove her worth. 

As every coin has its two sides, with the upliftment of women they also face biasness and 

barriers which impede their participation and career advancement in various fields. One of 

the major barriers faced by women in this male predominant society is sexual harassment. 

Women who have faced sexual harassment are coming forward to share their experiences that 

include demeaning comments, jokes and repeated unwelcome sexual advances or demand for 

sexual favours and other offensive and discriminatory actions on language. 

Not only women have been the victims of sexual harassment while children and men in the 

modern society face the same hindrance. The women centric sexual harassment laws of the 

nation fails to keep an eye on the male sitting targets. 

In India, the Vishakha Case marked the inception of sexual harassment laws in India. The 

case were Bhanwari Devi, a social worker on duty was gang raped by Gujjar men while she 

made efforts to prevent child marriage in Rajasthan. According to the Vishakha Judgment, 

‘Sexual Harassment’ includes such unwanted sexually determined behaviour (whether 

directly or by implication) as: 

- Physical contact and advances 

- A demand or request for sexual favours; 

- Sexually coloured remarks; 

- Showing pornography; 

- Any other unwanted physical, verbal (spoken) or nonverbal conduct of sexual 

nature.1 

The United States of America in 1964 passed the Civil Rights Act which prohibited sexual 

discrimination on the basis of race, colour, sex, religion or national origin.2 This Act provided 

a basis for sexual harassment and in 1980s the Supreme Court started taking cognizance of 

 
                                                             
1  Vishakha & Ors v State of Rajasthan & Ors (1997) 6 SCC 241 
2  Civil Rights Act, 1964  
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such cases and the courts were flooded with litigations. Title VII of the Civil Rights Act,1964 

covered discrimination related to both men and women. In 1972, Title XI was inculcated in 

order to prohibit sex discrimination at schools. In 1980, the Equal Employment Opportunity 

Commission recognised sexual harassment as a form of sex discrimination mentioned under 

Title VII of the Civil Rights Act,1964. EEOC is a U.S. government body which enforces the 

Civil Rights Acts on the basis of complaints and filed claims. 

In the case Meritor Savings Bank v Vinson, decided in 1986, the Supreme Court for the first 

time considered sexual harassment within the ambit of sex discrimination under Title VII of 

the Civil Rights Act, 1964. It was held that mere speech can also amount into a hostile 

environment. The court also declared that any severe act which makes it difficult to alter the 

conditions of the employment for the employee and creates an abusive working environment 

would amount to sexual harassment. This landmark judgement constituted the legality of 

hostile work environment and quid pro quo sexual harassment and made it clear that no 

voluntary sexual relationship between employer and employee can lead to extinguishment of 

the rights against sexual harassment.3 

 

 

 

 

 

 

 

 

 

 

 

 
                                                             
3 Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986) 
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2. DEFINITIONS & TYPES OF SEXUAL HARASSMENT 

Sexual Harassment is defined as "A type of employment discrimination consisting in verbal 

or physical abuse of a sexual nature." 4 

But the scope of sexual harassment doesn’t limit to employment. Victims can face sexual 

harassment at educational institutes or other public places as well. 

The Equal Employment Opportunity Commission has defined sexual harassment in its 

suffering as:  Unwelcome sexual advances, requests for sexual favours, and other verbal or 

physical conduct of a sexual nature when: 

- Submission to such conduct is made either explicitly or implicitly a term or 

condition of an individual's employment, or 

- Submission to or rejection of such conduct by an individual is used as a basis for 

employment decisions affecting such individual, or 

- Such conduct has the purpose or effect of unreasonably interfering with an 

individual's work performance or creating an intimidating, hostile, or offensive 

working environment. 5 

Both victim and the harasser can be either a woman or a man, and the victim and harasser can 

be the same sex. Although the law doesn't prohibit simple teasing, offhand comments, or 

isolated incidents that are not very serious, harassment is illegal when it is so frequent or 

severe that it creates a hostile or offensive work environment or when it results in an adverse 

employment decision (such as the victim being fired or demoted).6 

 

SUBTLE SEXUAL HARASSMENT is a behaviour but not a legal term. It is unwelcome 

behaviour of a sexual nature that if allowed to continue could create a QUID PRO QUO 

and/or a Hostile Work Environment for the recipient. For example, unwelcome sexual 

comments, jokes, innuendoes. 

QUID PRO QUO HARASSMENT is when employment and/or employment decisions for an 

employee are based on that employees’ acceptance or rejection of unwelcome sexual 

 
                                                             
4 Black’s Law Dictionary 
5 https://www.un.org/womenwatch/osagi/pdf/whatissh.pdf : EEOC is a Federal Agency established in the USA 
regulating Title VII of the Civil Rights Act, 1964 
6 https://www.eeoc.gov/sexual-harassment 
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behaviour. For example, a supervisor fires an employee because that employee will not go 

out with him or her. 

HOSTILE WORK ENVIRONMENT is a work environment created by unwelcome sexual 

behaviour or behaviour directed at an employee because of that employee's sex that is 

offensive, hostile and/or intimidating and that adversely affects that employee's ability to do 

his or her job. For example, pervasive unwelcome sexual comments or jokes that continue 

even though the recipient has indicated that those behaviours are unwelcome.7 

Helen Lewis, Executive Director, D.C. Commission for Women, took the approach that: 

“… sexual harassment can be said to occur when an individual in authority exercises or 

attempts to exercise that authority to control, influence, or affect the job, career. or salary of 

another employee or prospective employee in exchange for sexual favours.” 

Catharine MacKinnon helped develop key legal theory by naming and distinguishing two 

types of harassment, including those which produce a “hostile working environment” for 

women, and the “quid pro quo” type, in which career opportunities are offered in exchange 

for sex.  Eleanor Holmes Norton, the director of the Equal Employment Opportunity 

Commission (EEOC), was also an influential figure in overhauling workplace equality law to 

recognize sexual harassment as a violation of women’s rights.8 

 

 

 

 

 

 

 

 

 

 
                                                             
7 https://www.un.org/womenwatch/osagi/pdf/whatissh.pdf 
8 https://time.com/4286575/sexual-harassment-before-anita-hill/5 
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3. INDIAN LEGISLATIONS CURBING SEXUAL HARASSMENT 

3.1.Sexual Harassment of Women at Workplace (Prevention, Prohibition and 

Redressal) Act, 2013 

“No woman shall be subjected to harassment at any workplace, whether public or private, 

whether the aggrieved woman is employed there or not. “ 

Prevention of sexual harassment as per (S. 3 (2)) 

1. Implied or explicit 

a. promises of preferential treatment in employment; 

b. threat of preferential treatment in employment; 

c. threat about her present or future employment status 

2. Interference with her work or creating an intimidating or offensive or hostile work 

environment for her; 

3. Humiliating treatment likely to affect her health or safety. 

Workplace defined as per S. 2(o) of this Act: 

1. A Government department/institution; 

2. A private sector organization/institution; 

3. Hospitals/Nursing homes; 

4. Sports complexes; 

5. Places visited by an employee during the course of the utilization including transportation 

provided by the employer 

Complaints Committee: As per this law, every employer employing 10 or more persons is 

remitted to constitute an interior Complaints Committee to handle complaints of harassment 

at the workplace (S. 4)9, Failure to constitute this committee or act per the recommendations 

of the committee shall result be punished with a fine which can be Rs. 50,000/- (1st time), 

double the fine or cancellation of license to hold out business the 2nd time. (S. 26)10 

 
                                                             
9 Section 4 of the Sexual Harassment of Women at Workplace Act, 2013 
10 Section 26 of the Sexual Harassment of Women at Workplace Act, 2013 
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The employer is additionally under an obligation to initiate action under the Indian penal 

code against the perpetrator and to produce assistance to the aggrieved woman if she chooses 

to initiate action under the Indian penal code herself (S. 19).11 

If an internal complaints committee has not been constituted, the woman can file a complaint 

with the Local Complaints Committee set up by the District Office (S. 5)12 

To register a Complaint under this Act: A woman can make a report of sexual harassment 

within 3 months of the incident with the internal/local complaints committee (S.9).13 If the 

woman is unable to make the complaint herself, owing to mental/physical incapacity or 

death, her legal heir may also make the complaint. 

Transfer During the Inquiry: 

1. The aggrieved woman or the respondent may be transferred; 

2. she may be granted leave up to 3 months; 

3. other reliefs may also be prescribed by the Government. 

Results of the Inquiry: The internal/local complaints committee may recommend after its 

inquiry that the employer within 60 days (S. 13)14 take action against the respondent for 

sexual harassment as a misconduct as per the service rules or government prescriptions; or 

deduct adequate sums from the respondent’s salary/wages; 

The aggrieved woman can also appeal from this inquiry in the court/tribunal as designated by 

the government. This appeal should be made within 90 days from the recommendations. 

 

 

 

 

 

 
                                                             
11 Section 19 of the Sexual Harassment of Women at Workplace Act, 2013 
12 Section 5 of the Sexual Harassment of Women at Workplace Act, 2013 
13 Section 9 of the Sexual Harassment of Women at Workplace Act, 2013 
14 Section 13 of the Sexual Harassment of Women at Workplace Act, 2013 
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3.2.Protection of Children from Sexual Offences Act, 2012 

On 14th November, 2012, a brand-new law was enacted, the Protection of youngsters from 

Sexual Offences (POCSO) Act, which brought in major changes within the law associated 

with sexual violence, as far as children below 18 years are concerned. 

IMPORTANT PROVISIONS UNDER THE POCSO ACT, 2012 

Victim under the Act: Any person, both male and female, below the age of 18 years. 

Accused under the Act: Any person, both male and female, adult or child. 

Note: As far because the offence of sexual violence against children is anxious, the law is 

gender neutral. Also note that the POCSO Act doesn't use the word “rape” and uses instead 

the word “sexual assault”. The definition is incredibly wide and includes a spread of offences 

including non-penetrative regulatory offense and also oral and buggery and insertion of 

objects into the vagina, anus or other body orifices. I 

The POCSO Act provides for fixing of special child friendly courts to conduct the trial. 

Many states have also founded special courts for all cases of statutory offence concerning 

women and kids. All trials concerning statutory offence are going to be conducted in private. 

The victim shall be allowed to possess a support person inside the court during the 

examination and cross examination. 

Questions regarding the past sexual history of the victim or child, or the other humiliating 

questions which cause the victim trauma shall not be asked during cross examination. 

If the kid I below 7 years, there can't be direct cross examination. The lawyer would need to 

give the questions in writing to the judge and therefore the judge shall explain the identical to 

the kid. 15 

All offences under the POCSO Act are considered as grave offences. Hence, they are non-

bailable and cognisable and the trial are to be conducted by the Court of Sessions. The 

offences and punishments are stated in Section 3 – 15 of the Act. 

 

 
                                                             
15 ttps://pib.gov.in/newsite/mbErel.aspx?relid=114973 



IJLRD          Volume 3     Issue 4       August 2020 
 

 - 11 - 

3.3.Indian Penal Code. 1860 16 

Section 354: Any man commits to assault or use of criminal force to woman with intent to 

outrage her modesty or knowing it to be likely that he will thereby outrage her modesty, shall 

be punished with imprisonment or fined or both. 

A) Sexual harassment – 

 physical contact and advances involving unwelcome and explicit sexual overtures 

 demand or request for sexual favours 

 showing pornography against the desire of a lady 

 making sexually coloured remarks Punishment: imprisonment which can reach three 

years or with fine or both 

B) Using assault or criminal force to a lady with intent to disrobe her. Punishment: 

imprisonment for not but three years which can extend up to seven years and fine 

C) Voyeurism (Any man watching or capturing the image of a lady engaging in a very 

private act. Punishment: (On first conviction) Imprisonment for not but one year which can 

reach three years and fine. (repeated offenders) Imprisonment not but three years, this could 

reach seven years and fine.17 

D) Stalking (Any man following a lady and attempting to contact, or foster personal 

interaction despite a transparent indication of disinterest by her or monitors the employment 

by a lady of internet, email or the other kind of electronic communication) Punishment: 

Imprisonment which can extend up to 3 years. (repeated offenders) imprisonment may reach 

five years and fine. 

Section 509: uttering any word or making any gesture intended to insult the modesty of a 

woman.18 

 

 

 

 
                                                             
16 Prof. S.N. Misra, 21st Edition 2018 
17  https://wcd.nic.in/sites/default/files/Sexual%20Harassment%2C%20English-Jagori.pdf 
18 https://wcd.nic.in/sites/default/files/Sexual 
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3.4.The Indian Constitution19 

Article 14 states: "The State shall not deny to any person equality before the law or the equal 

protection of the laws within the territory of India." 

Article 15 of the Indian Constitution prohibits discrimination of Indians on basis of religion, 

race, caste, sex or place of birth. 

Article 19 states that "Everyone has the right to freedom of opinion and expression, this right 

includes freedom to hold opinions without interference and to seek, receive and impart 

information and ideas through any media and regardless of frontiers." 

Article 21 guarantees the protection of life and personal liberty to every individual and states 

that, "No person shall be deprived of his life and personal liberty except according to 

procedure established by law." 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                             
19 The Constitution of India,1950  
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4. REPORTS 

4.1.EQUAL EMPLOYMENT OPPORTUNITY COMMISSION20 

 

 

The EEOC Report exhibits the charges alleging sex-based harassment at workplace in the 

USA. Based on the data of the past 10 years, of the total charges, on an average 16.82% of 

them were registered by males USA providing a gender-neutral legislation proves to be a 

helping hand not only to female but also to males for standing up for the unjust done to them. 

The charges are disposed off by providing resolutions by the EEOC. 

 

4.2.INDIAN NATIONAL BAR ASSOCIATION 21 

The report given by the Indian National Bar Association was obtained through a 6 months 

long survey conducted from April to October 2016. Over 6000 individuals were assessed 

regardless of their location and sex and occupation. 

 

As per the first statistics, more than half of the people assessed have been victims of sexual 

comments or gestures. More than 25% of the people have experienced it more than once. 

 
                                                             
20 https://www.eeoc.gov/statistics/charges-alleging-sex-based-harassment-charges-filed-eeoc-fy-2010-fy-2019 
21 https://www.indianbarassociation.org/wp-content/uploads/2017/07/Garima-1INBAs-Book.pdf 
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93.5% of the people agree with the fact that sexual harassment occurs in educational 

institutions, workplaces and in society. 

 

The above question reveals that sexual harassment can not only be found at workplaces but 

also educational institutions and other public places. A significant number of people 

amounting to 22.2 % of the total, have experienced it in educational institutions. 
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The question arises if the Internal Complaints Committee set up for redressal of complaints 

was efficient enough. Ironically, more than half the people state via their vote that the 

Committee wasn’t even aware about the provisions under Sexual Harassment of Women at 

Workplace (Prevention, Prohibition and Redressal) Act, 2013. 

 

 

The most important question of this paper is depicted in the above pie chart. Not only women 

are victims of Sexual Harassment. The women centric sexual harassment laws in India don’t 

shelter men. A significant 22% of total victims exhibit the harassment faced by male gender 

in the country. 
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4.3.University Grants Commission, India 22 

The Data of Sexual Harassment in Universities across India also play a vital role in this 

research. It widely portrays that victims can not only be found in workplaces but also 

educational institutes. 

The total number of cases of sexual harassment received during financial year 2018-19 

(updated till November 2019) amount to 171 out of which 168 cases were disposed off during 

the same year. Out of 188 universities listed in the data, only 111 have set up the Internal 

Complaints Committee. The terror of such anti-social acts has been ignored as not all 

universities have constituted Internal Complaints Committee. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                             
22 https://www.ugc.ac.in/pdfnews/1189041_Data-of-Sexual-Harassment-Universities-2018-19.pdf 
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5. COMPARITIVE CASE STUDY 

USA 

a) In 1993 the Supreme Court established the importance and intensity and the form of 

conduct in order to constitute a sexual harassment case. The SC held that proving any 

tangible psychological injury suffered in the case of sexual harassment was not 

mandatory to be proven and any behaviour which a prudent and reasonable person would 

find hostile or abusive and is considered to be abusive according to the victim as well 

would result into severe and pervasive conduct amounting to harassment.23 

b) In 1998 the Supreme Court ratified that same-sex sexual harassment is equally actionable 

and in violation of the Title VII at par as male-female sexual harassment is.24 

c) In the year 2001 the Supreme Court narrowed down the scope of Title VII with regards to 

the legal maxim De Minimis Non Curat Lex (meaning: judges will not sit in judgement of 

extremely minor transgressions of the law or the law doesn’t concern itself with trifles)25. 

The court held that in order to amount to a severe and offensive conduct which can be 

punished, there should be something more than teasing or comments. This set out a notice 

for the courts to look into constituents creating a hostile environment where ever they 

take cognizance of any sexual harassment case.26 

 

INDIA 

a) In 1997, the Delhi High Court held that any action or gesture, whether directly or by 

implication, aims at all has the tendency to outrage the modesty of a female employee, 

must fall under the general concept of definition of sexual harassment.27 

b) In the year 2014, the Madras High Court held that Section 8 of the provisions of the 

Pondicherry University does not cover cases where a complaint is made by one student 

against another student. It is surprising that both the definition of "Sexual Harassment of 

Students" under Section 2(h) and the provision for protection against victimisation under 

Section 8, do not even contemplate that the offender could also be a student. Thus, the 

 
                                                             
23 Harris v. Forklift Systems, Inc., 510 U.S. 17 (1993) 
24 Oncale v Sundowner Offshore Services, Inc. 523 U.S. 75 (1998) 
25 Duhaime’s Law Dictionary 
26 Clark County School District v Breeden 532 U.S. 268 (2001) 
27 Apparel Export Promotion Council v. A.K. Chopra 1997 (42) DRJ 526 
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attitudinal deficiency on the part of the University Authorities, appears to have played a 

vital role, at least at the subconscious level, in shaping the approach adopted by them. 

Otherwise, a complaint of sexual harassment could not have been treated as one of 

ragging.28 

c) In 2019 to Delhi High Court dismiss the petition for its lack of merit and ordered the cost 

of Rs.50,000 on the petitioner for filing a false complaint and miss using the provisions of 

the POSH Act. The respondent was granted liberty to initiate appropriate action against 

the petitioner for the same cause. 29 

The United States of America already has gender neutral laws while India still struggles to 

shelter men and same-sex harassment under the sexual harassment legislations. These women 

centric laws are sometimes taken disadvantage of by women as a result, men are being 

victimised even though when they are innocent (like in the afore mentioned case of Anita 

Suresh vs Union of India & Others). The aftermath of the false accusations that a man has to 

face are tremendous in terms of social and work life. Men find it difficult even to survive 

after such false acquisitions and hence the Indian legislature should focus on creating gender 

neutral laws. 

 

 

 

 

 

 

 

 

 

 

 
                                                             
28 M. Kavya v. The Chairman : Writ Petition No.11217 of 2014 & M.P.Nos.1 to 3 of 2014 
29 Anita Suresh vs Union of India & Others : Delhi High Court : Case No. W.P.(C) 5114/2015 
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6. CONCLUSION 

India has come a long way from non-consideration of sexual harassment to instituting several 

statutes to keep a check on the same. Though we have ample of laws to curb sexual 

harassment, there is a steady increase in the number of cases registered. There are several 

factors inclining to the increase of sexual harassment one of them being lack of awareness. 

Not that, just the citizens portray unawareness, but the government also is equally unaware 

about the existing current trends of the offence. The narrow thinking of the Indian legislature 

is exhibited in the title of the Act itself [Sexual Harassment of Women at Workplace 

(Prevention, Prohibition and Redressal) Act, 2013] where they have not considered any other 

gender such as males or even transgenders in their purview. 

The existing androcentric society is of the opinion that sexual harassment should be enjoyed 

by men and ignored by women as these are just mere gestures of affection. The question 

arises here is about the kind of picture painted of men. There are 7 billion people on this 

planet and not every person is same. Men too find such harassment excruciating and 

sometimes agonising. 

But as a silver lining the online complaint portal introduced by Indian Ministry of Women 

and Child Development is established as SHEBOX, where the victims can leave their 

grievances. 

The authors are of the opinion that the legislature should take into account about sexual 

harassment existing and victimising all kinds of genders. Following which there is utter need 

of the hour to draft laws not just favouring one gender of the society. 

 

 


