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JUVENILE JUSTICE: A SPECIAL EMPHASIS ON HEINOUS 

OFFENCES 

Kanika Jain1 

Abstract 

Juvenile Justice and other allied laws have been enacted in India with the legislative intent of 

rehabilitating the child offenders who have lost their way of living harmoniously and 

cooperatively in society. There lies a presumption in law to treat juveniles as a person whose 

ability to know the consequences of an act or a set of acts is very limited in nature as against 

an act of adult. This presumption was rebutted by the infamous Nirbhaya Rape case wherein, 

it prompted the State of India to change their respective outlook towards the way of viewing 

juveniles falling within the age group of sixteen to eighteen committing heinous crimes such 

as rape and murder. The paper would envisage on pertinent issues of juvenile justice. It 

analyses the framework of Section 15 of Juvenile Justice Act, 2015 and reasonability 

of discretion exercised by the juvenile justice board while examining juvenile in the 

preliminary assessment. The paper would draw its emphasis from Indian Constitutional, 

administrative and criminal law, readings along with juvenile justice jurisprudence and 

judicial approach in various other common law countries. Furthermore, the paper would also 

envisage the international law accepted standards for the treatment of juvenile committing 

heinous crimes. Additionally, the paper would critically analyse the juvenile justice law, 

examine the severity of the lacuna in the law to the administration of criminal justice and 

would suggest possible reforms which can be undertaken by the state. Lastly, the paper would 

be concluded by whether the current juvenile justice served its purpose or was it just a tool 

for inflicting arbitrary action on gullible teenagers by giving it the garb of special made 

provisions for the welfare of children. 

Keywords: Juvenile, Heinous Crimes, Section 15 of Juvenile Justice (Care and Protection of 

Children) Act, 2015, Juvenile Justice Board, Rehabilitation of Offenders.  
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INTRODUCTION 

Children are the future controllers and light bearers of the society. Not only do parents have 

their responsibilities towards the child, but the society as a whole also has a responsibility to 

provide an atmosphere where the child can grow and develop with understanding. Certainly, 

the state also has the responsibility to protect the child in every other way possible and make 

rules and regulations to safeguard their protection.2 Our Indian constitution3 focuses and 

follows the principle of the safety of the child, and to shield them from any kind of 

mistreatment and thus, this has given the state certain powers to make laws and regulations to 

protect children. The United Nations under Convention on Rights of the Child, Universal 

Declaration of Human Rights and other international covenants also ensures that the care and 

protection of children all over the world are taken care of, to which we are obligated to.4 

However, despite of all these protections and care, children tend to deviate from the set 

norms and indulge in such criminal activities that could destroy their whole life, impacting 

the society in a greater way.5 

Juvenile delinquency, in its basic essence means deviant child behaviour. Whenever a child is 

involved in any criminal activity, he is referred to as a juvenile delinquent or a juvenile 

offender and the crime committed by him is termed as juvenile delinquency. Juvenile 

Delinquency has is existent from the ancient times, but the social standard norms were so 

rigid and strong, that almost everybody feared to commit any crimes.6 Much legislation took 

years for the development of juvenile justice system in India7 and initially it was based on the 

“welfare” approach of the society8. This approach was more lenient and is of the 

jurisprudence that the juveniles are not to be treated same as adults, as they do not have the 

mental capacity to understand the circumstances and consequences of the acts which they are 

 
2Thapa & Nisha, Protection and care of juveniles the recent trend in juvenile justice in India, UNIVERSITY OF 

NORTH BENGAL, (2012), (February 9, 2017, 10:14 pm), https://sg.inflibnet.ac.in/handle/10603/165875. 
3 INDIA CONST. art. 15 and 39. 
4Dwivedi Azad Kumar, Juvenile delinquency and its justice system in India a critical study with special 

reference to juvenile justice care and protection of children act 2000, UNIVERSITY OF LUCKNOW, (February 9, 

2017, 10:14 pm), https://sg.inflibnet.ac.in/handle/10603/188816. 
5Ibid. 
6SUNIL K, JUVENILE JUSTICE: AN INDIAN SCENARIO BHATTACHARYYA, (Regency Publications, 2000): ISBN 10: 

8187498072. 
7Jurisedge, Histroy of Juvenile Justice System in India, (February 9, 2017, 10:14 pm), 

https://jurisedge.com/histroy-juvenile-justice-system-india/. 
8 Lakshmi Kant Pandey v. Union of India, AIR 1992 SC 118. 
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doing. Therefore, the law in ancient times was based on two major principles:9 a) Juveniles 

must be treated differently in a different manner because of their inability to comprehend any 

act10 and, b) The law must be made for the protection of children, and the punishments should 

be based on reformative and rehabilitative approach so that they reintegrate with the society 

to develop in a healthy atmosphere and understand and judge the norms and what is right or 

wrong for them.11  

Indian juvenile system has changed in a very drastic way. The Juvenile Justice Act, 2000 was 

enacted with the same idea of treating juvenile separately from adults.12 The objective of the 

act was to give proper care and protection to children who are in conflict with law and give 

rehabilitation and child-friendly approach for adjudication.13But the juvenile justice system 

took huge turns in accordance with needs of the society and now the law relating to juvenile’s 

criminal responsibility has absolutely changed its essence after the gruesome rape in 

Nirbhaya Case. The case led to enactment of Juvenile Justice (Care and Protection of 

Children) Act 2015 (hereinafter JJ Act, 2015) for the Juvenile Justice Act, 2000, was not up 

competent enough to deal with the breed of juvenile delinquents. Thus, the JJ Act, 2015, was 

passed by parliament which received the assent of the President of India, on December 13, 

2015. 

Under the existing framework, the parliament framed the legislation in order to prosecute 

juveniles as adults. Section 15 of the JJ Act, 2015 is the debatable provision, allowing the 

Juvenile Justice Board to transfer cases involving a child between 16-18 years, alleged to 

have committed a heinous offence, to adult criminal court if deemed fit. On the basis of a 

preliminary assessment conducted to examine the child's capacity to commit such an offence, 

the board may transfer the case to adult criminal court. This section creates a responsibility 

on the board to take the aid of psychologists and other experts, in order to arrive at conclusion 

concerning the mental capacity of the child. This provision involving preliminary assessment 

of the child is a skewed process, opening the scope for arbitrariness.  

 
9 Laurence John &Steinberg, & Alex Piquero& Elizabeth Cauffman& Michael A. Corriero, Findings from the 

MacAurthur Foundation Research Network on Adolescent Development and Juvenile Justice", Juvenile Justice 

Conference, (Washington DC 2016). 
10Steinberg, Should the science of Juvenile Brain Development of Inform Public, Issues of Science and 

Technology 74 (2012). 
11S.K. Bhattacharyya, Juvenile Justice System in India, Journal of the Indian Law Institute, Vol. 23, No. 4 Indian 

Law Institute Stable, 606, 607- 609, (1981). 
12Shodhgana, Evolution of Juvenile Justice Laws in India, (October 01, 2019, 2:00 pm),  

https://shodhganga.inflibnet.ac.in/bitstream/10603/134673/12/12_chapter%204.pdf. 
13 Preamble of the, Juvenile Justice (Care & Protection of Children) Act, 2015, No 2, Acts of Parliament 2016. 

https://shodhganga.inflibnet.ac.in/bitstream/10603/134673/12/12_chapter%204.pdf
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The JJ Act, 2015 failed to take into account international covenants and other legal 

instruments related to child’s right. It does not align with the scientifically involved evidences 

and facts which prove and show that assessment of a child's capacity is not possible. Further, 

the process of transferring a juvenile to adult criminal justice system by the JJ Act, 2015 is 

also in violation of articles 14 and 15(3) of the Constitution of India. 

The present paper will discuss the drastic change and how juvenile justice has actually turned 

and how far are we from the objective of juvenile justice system. Further the paper carries out 

a summary of the juvenile justice system prevailing worldwide along with the international 

conventions existent on the juvenile system. The paper will further throw some light on the 

Juvenile Justice Act, 2015, and the most debatable provision: section 15. Further, it will 

summarise how the provisions of new amendment act of 2015 for juveniles has changed the 

meaning and jurisprudence of the whole act and will also analyse the section with respect to 

the plausibility of assessing a child’s capacity by the board and fundamental rights under 

Indian Constitution. The scope of the paper is entirely focused on Section 15 of the JJ Act, 

2015. The paper will be concluded with some suggestive measures and conclusions.  

History of Juvenile Justice System 

For comprehending the current system of juvenile justice in India, it is important to analyse 

the history behind the system. Envisaging a better justice for children in India, since early 

20th century, every state in India had its own act dealing with juveniles and their issues. 

Madras Presidency was the first one to adopt its own juvenile legislation. Subsequently, 

Bombay and Bengal Presidencies enacted their legislations on juveniles14.  

The Government of India enacted the Children Act in 196015, in order to provide a fair trial 

system of juvenile delinquency. A child, as per the act was defined as a boy under the age of 

16 years and a girl, below the age of 18 years.16 This act was enacted as a representation to be 

followed by the states for the purpose of the enactment of their respective juvenile 

legislations. However, every state had a different definition, age bracket and procedure in 

their concerning legislations which lacked consistency throughout India. 

 
14 Maharukh Adenwalla, Juvenile Justice Reforms in India, Childline India Foundations (2006). 
15 The Children Act, 1960, Act no. 60 of 1960. 
16 The Children Act, 1960, Act no. 60 of 1960, § 2(e). 
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This prompted the Apex Court to underline on the need for a uniform legislation. Through 

Sheela Barse v. Union of India17, the court observed and recommended that instead of each 

and every state having different procedure, it would be reasonable to have a uniform 

legislation in regard to juvenile laws in the entire territory.  

Soon, the parliament enacted the Juvenile Justice Act, 1986 on December 1, 1986 to have a 

uniform JJ legislation for the whole country. However, unlike the other Indian statues which 

describes juvenile irrespective of the sex uniformly to be of less than eighteen years of age, 

the JJ Act, 1986 was discriminatory for boys and girls both, as it categorically spells out the 

definition of juvenile as a boy who has not attained the age of sixteen years or a girl who has 

not attained the age of eighteen years.  

Therefore, in quest of an improved juvenile justice system, the parliament enacted the 

Juvenile Justice (Care & Protection) Act, 2000 in consonance with the Beijing Rules, CRC 

and other relevant international conventions. For the first time, the term juvenile was defined 

as a person who has not completed eighteenth year of age. Thus, doing away with the 

differential treatment of children based on sex. The act was amended twice, once in 2006 and 

later in 2011. It was done to take in hand the gaps and loopholes in the implementation.   

The gruesome incident of Delhi Gang Rape case along with recent increase in number of 

cases of juvenile delinquency compelled the legislation drafters to analyse and amend the 

law.  In a little while, the act was replaced by The Juvenile Justice (Care and Protection) Act, 

2015. A new provision enabling the transfer of children aged between 16 - 18 years to 

children's court, in cases where in a heinous offence is alleged to have been committed by a 

child was introduced in the new legislation. 

 

 

 

 

International Covenants on Juvenile Justice 

 
17 Sheela Barse v. Union of India, 1986 SCALE (2) 230. 
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Development of the juvenile justice system has come a long way. The Declaration of the 

Rights of the Child, popularly recognized as "Declaration of Geneva", the initial covenant on 

children's rights, believed that child offenders should be transformed, not penalised.18    

The preamble to JJ Act, 2015 states that in order to re-enact JJ Act, 2000, to make a 

consolidated law relating to children found in conflict with law and children in need of care 

and protection, the new act has been put together taking into considerations about all the 

standards as mentioned in Convention on the Rights of the Child, the United Nations 

Standard Minimum Rules for the Administration of Juvenile Justice, 1985 (the Beijing 

Rules), the United Nations Rules for the Protection of Juveniles Deprived of their Liberty 

(1990), and other related international instruments.19  

a. Universal Declaration of Human Rights (1948)20 

The international instrument as adopted by United Nations in 1948 points out the importance 

of the child as they are entitled to special care and assistance. The instrument indirectly 

address on rehabilitation and social reintegration of juvenile delinquents, emphasizing that 

the family is the most integral part of the society. Therefore, to protect the human rights of 

the children, the human rights of their parents first must be protected. 

b. The International Covenant on Civil and Political Rights (1966)21 

The International Covenant on Civil and Political Rights encloses basic provisions which 

benefits the children as well as upholds the administration of justice for them. The instrument 

prohibits the imposition of the death penalty on children. It categorically ensures that child 

offenders are accorded the same rights as other accused individuals in criminal proceedings, 

and those who are accused of offences should be separated from adults and also takes into 

account the provision of criminal procedures which account the age and desirability of 

promoting the rehabilitation of children in conflict with the law.22 

c. The International Covenant on Economic, Social and Cultural Rights (1966)23 

 
18 Covenant of the League of Nations adopting Geneva Declaration of the Rights of the Child, 26 September, 

1924. 
19 Preamble of the, Juvenile Justice (Care & Protection of Children) Act, 2015, No 2, Acts of Parliament 2016. 
20 Universal Declaration of Human Rights, 10 December, 1948.  
21 The International Covenant on Civil and Political Rights, 16 December, 1966. 
22INTERAGENCY PANEL ON JUVENILE JUSTICE, (October 15, 2019, 10:00 pm), 

ttp://www.ipjj.org/resources/international-standards/. 
23The International Covenant on Economic, Social and Cultural Rights, 16 December, 1966.  
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This international instrument was adopted on the same day of International Covenant on Civil 

and Political Rights. This covenant grants economic, social, and cultural rights to individuals. 

The preamble to the International Covenant on Economic, Social and Cultural Rights 

identifies indivisibility of human rights and is applicable to children’s rights as well. The 

Covenant bestows that the state should provide widest possible protection and assistance and 

should be accorded to the family, which is the likely and essential group unit of society, as it 

is responsible for the care and education of children.24  

d. The United Nations Standard Minimum Rules for the Administration of Juvenile 

Justice, 198525 (The Beijing Rules)  

Preparation of minimum rules regarding the administration of juvenile justice took place in 

1980 under the Sixth United Nations Congress on the Prevention of Crime and Treatment of 

Offenders. Subsequently, in 1985 the General Assembly adopted the United Nations Standard 

Minimum rules for the administration of juvenile justice popularly termed as the Beijing 

Rules. The Beijing rules, categorically spelled out the minimum standards to be followed by 

the states, and thus, providing them with a constructive and definitive agenda through which 

they can adapt their own juvenile justice system. 

e. The United Nations Convention on the Rights of the Child, 198926 

The United Nations Convention on the Rights of the Child 1989, which came into force on 

September 3rd 1990 can be considered as the highest point in the quest for ensuring right to 

juveniles without, at any point deteriorating the welfare principles of the Juvenile Justice 

System. The Convention recognises rights not only in context of principles of justice but also 

the rights of nationality, name, against exploitation etc.   

f. The United Nations Rules for the Protection of Juveniles Deprived of their Liberty, 

199027 

The Covenant was adopted by The General Assembly of the United Nations on 14th 

December, 1990. The fundamental perspective gives detailed description about convenient 

standard of reference along with encouragement and guidance to the professionals involved 

 
24LIBRARY OF CONGRESS, (October 10, 2019, 6:00 pm), https://www.loc.gov/law/help/child-rights/international-

law.php. 
25The United Nations Standard Minimum Rules for Administration of Juvenile Justice, 29 November, 1985.  

26The United Nations Convention on the Rights of the Child, 20 November, 1989. 

27 The United Nations Rules for the Protection of Juveniles Deprived of their Liberty, 14 December, 1990. 

https://www.loc.gov/law/help/child-rights/international-law.php
https://www.loc.gov/law/help/child-rights/international-law.php
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in the management of the juvenile system about the intention of the rules which is to ascertain 

minimum standards of protection of juveniles who are deprived of liberty without 

discrimination of any kind.  

A Study of Juvenile Justice System across the Globe 

Juvenile Delinquency is not just restricted to one particular nation but has spread throughout. 

The age at which a person in considered to be a juvenile differs along with the way to deal 

with juvenile delinquency. 

The present part enlightens as to how various parts across the globe are taking stand on the 

issue of Juvenile Delinquency. 

a) United States of America:  

The American juvenile justice system focuses on goal of rehabilitation of juvenile offenders 

by intervening through police and court involvement. The minimum age limit for charging a 

juvenile of committing an offence ranges from 6 years to 10 years varying across different 

states. The American system comprises of a federal system with different other states and 

jurisdictions. Thus, the age at which any juvenile can be tried as adult varies from state to 

state with minimum age being 13 year old in case of serious offences. The punishment 

imposed on juvenile offenders is similar to the one which is rendered to adult offenders, but 

no life imprisonment or death penalty is imposed.28 

b) United Kingdom:  

Under the Children Act, 1908, the Juvenile Courts were established in England. These courts 

were instituted with prime duty to bestow proper care and protection to young offenders and 

to ensure reformation of the offenders by taking all the required steps to remove all 

detrimental surroundings around the offenders. The minimum age of criminal responsibility 

in England is currently ten years old and the ones who are falling below this age bracket are 

considered as doli incapax and are thus incapable of forming criminal intent.  

United Kingdom follows the principle that juvenile under the 18 years of age involving 

serious offences are to be tried as much as possible by the Youth Court and for reversing, trial 

 
28Shivam Goel, Children in Conflict with Law: Indian and International Perspective, SSRN, (September 29, 

2019, 2: 00 pm), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2620325. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2620325
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in the Crown Court. However, for the first time offenders who are aged between 12-14 years 

and all the offenders aged below 12 years are not to be detained in any custody. 

c) South Africa:  

A sustainable juvenile legislation has been adopted by South Africa after ratifying to CRC in 

1995. The system of South Africa deals in such a way that the majority of children shall be 

dealt outside the criminal justice system and shall focus on the best interest of the children as 

per the context of South African Constitution.  

d) France: 

Juvenile justice system in France focuses more on educative reforms and solutions rather than 

imposing penal provisions. The system relies on ensuring best future for the children by 

dealing with the main issues involving status of family, education, environment in which they 

have been brought up and thus, the state ensures reintegrating them into the society rather 

than relying on punitive provisions. 

Indian Juvenile Justice System: A Revolutionary Change 

On the night of December 16, 2012, the whole country was in a shock because of the frightful 

incident of the Nirbhaya Delhi Gang Rape case. This dreadful case led to many debates and 

issues. The entire country heated up when the fact arouse that a juvenile who was seventeen 

years and six months old was also a part of this heinous crime.29 The prime issue in this rape 

case was the participation of the juvenile who was few months short from becoming an adult.  

This led to hastening up of the legislation to enact a new amendment act under juvenile law 

to punish such offenders.  

As per the act, “child”30 is any person who is below the age of 18 years.31 It has been 

internationally recognised that the age of the child is to be of below 18 years under United 

Nations Convention on Rights of the Child32 and under Universal Declaration of Human 

Rights. Juvenile law and criminal law which operates on the principle of the latin term, Doli 

 
29 Purti Vyas, An Analytic Study of Juvenile Justice System in India, (April 24, 2018; 3:00 pm), 

https://blog.ipleaders.in/juvenile-justice-system-india/#_ftnref. 
30 Section 12 of Juvenile Justice (Care & Protection of Children) Act, 2015 No 2, Acts of Parliament 2016. 
31Avishek Goenka v. Union of India, (2012)5 SCC 321; Abuzaar Hussain v. State of W.B., (2012) 10 SCC 489; 

Essa v. State of Maharshtra, Criminal Appeal no. 1178 of 2007; Mohd. Moin Faridullah Qureshi v. State of 

Maharshtra, Criminal Appeal no. 653 of 2008; BALCO Employees Union v. Union of India, (2002) 2 SCC 333; 

State of Tamil Nadu v. K. Shyam Sunder, (2011) 8 SCC 737. 
32Art. 1, UN General Assembly, Convention on the Rights of the Child, 20 Nov. 1986, United Nations, Treaty 

Series, Vol. 1577 p. 3. 
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Incapax33 meaning incapable of doing any harm. The term is generally used in context of 

juveniles under the criminal law and the entire juvenile law is also based on this concept 

whereby the juveniles can not commit any harm to any person as they are incapable of having 

criminal intention and are also incapable of understanding the circumstances and the 

consequences of the acts which they are doing.34 

Therefore, the juvenile justice system is based35 more on the need of care and protection of 

the juveniles and believes in child friendly approach for adjudication for their rehabilitation, 

reformation and re-integration with the society.36But in the current state, the Indian laws 

relating to juvenile criminal behaviour are more rigid and strict.  

Section 15(1) of the Juvenile Justice (Care and Protection of Children) Act, 201537 states that 

any juvenile who falls under the age group of 16-18 years, commits a heinous offence, then 

on the basis of preliminary assessment test, the juvenile board can send him to the Children’s 

Court to try him as an adult.38The term “heinous offences” has also been defined under 

section 2(33) of the act, which means any offence which is punishable, under any law for the 

time being in force, with the imprisonment for seven years or more, and if any juvenile 

commits such an offence then he will be governed under this section. Also, under the 

preliminary assessment test, the juvenile board has to see whether the “child in conflict with 

law”39 has the mental capacity to understand the consequences and circumstances of the acts 

or crimes and on the basis of such assessment, they are sent to Children’s Court to try them as 

an adult.  

➢ Arbitrary Powers of JJ Board 

Any law which confers discretionary and huge powers on any authority is itself 

discriminatory and arbitrary, and thus it attracts Article 14.40 Section 15(1) of the Act says 

that the juvenile board, on the basis of the “preliminary assessment test” of the juvenile with 

regard to the mental and physical capacity of the child checks whether he is capable of 

 
33It means incapable of doing any harm; Section 82 of Indian Penal Code, 1860, No. 45, Acts of Parliament 

(1860); Salil Bali v. Union of India, (2013) 7 SCC 705.  
34Ved Kumari, Current Issues In Juvenile Justice In India, (April 24, 2018; 3:00 pm), Journal of the Indian Law 

Institute, Vol. 41, No. 3/4, 392, 338-340 (1999). 
35 The Preamble of the Constitution of India. 
36 B.B. Pande, Bad' Juveniles and the 'Worst' Juvenile Justice Law? The Second Challenge To Juvenile Justice 

Law In "Darga Ram" V. "State Of Rajasthan", (April 24, 2018; 3:00 pm), Journal of the Indian Law Institute, 

Vol. 57, No. 1, 27, 30-35 (2015). 
37 Section 15(1) of Juvenile Justice (Care & Protection of Children) Act, 2015 No 2, Acts of Parliament 2016. 
38 Section 15 of Juvenile Justice (Care & Protection of Children) Act, 2015 No 2, Acts of Parliament 2016. 
39 Section 13 of Juvenile Justice (Care & Protection of Children) Act, 2015 No 2, Acts of Parliament 2016. 
40Shrinivaas Rao v. J. Veeraiah, AIR 1993 SC 929; R.L. Bansal v. Union of India, AIR 1993 SC 978. 
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understanding the circumstances and consequences of the acts or not, can send him to 

Children’s Court to be tried as an adult. Thus, the legislation has given a wide power to the 

board to carry out the preliminary assessment test.41 Moreover, the proviso of the said 

provision specifies that the Board “may”42 take consultation of the psychologist and experts 

which means there is discretion on the part of authority to make decisions as per their 

convenience and fulfil the procedure accordingly.43 The legislature cannot make any law on 

pure discretion of the administration to carry out the procedure.44 If any legislation is enacted, 

where the administration has the discretion45 to perform according to the principles which are 

in toto made by the administration, then in that case, such legislation up to the limit of its 

unconstitutionality shall be struck down.46 

➢ Psychology and Juvenile Delinquency 

Section 15 of the JJ Act, 2015 provides the board with discretion to assess the mental and 

physical capacity of the child, particularly in the cases where a child is above the age of 

sixteen. In furtherance of this, the board may take the assistance of experienced psycho-social 

workers, psychologists or other experts for assessing the child's mental and physical capacity 

to commit the crime. However, the act has failed in establishing a universally accepted 

definition, leaving room for ambiguity and consequently, arbitrariness. Psychological 

sciences cannot adequately deconstruct this concept in a manner that allows for an accurate 

and reliable assessment. Neither can psychology nor human development sciences, precisely 

identify the chronological age at which such capacity exists in its entirety.47  

The question of where to draw the line between a child and an adult is subjective, and is 

ultimately arbitrary.48 A psychologist is unable to satisfy the requirement under Section 15(1) 

of JJ Act, 2015 as they are skilled to identify mental illness/disorders, and not the ‘mental or 

 
41Supra, note 38.  
42 Laurence Steinberg, Adolescent Development and Juvenile Justice, 16(3) The Annual Review of Clinical 

Psychology 55 (2008).  
43 A.P Pollution Control Board II v. M.V. Nayadu, (2001) 2 SCC 62. 
44Biswambhar v. State of Orissa, AIR 1954 SC 454; Chimta Lingam v. Union if India, AIR1971 SC 474; State 

of NCT v. VC Shukla,  AIR 1980 SC 1382; State of Kerala v. People’s Union for Civil Liberties, (2009) 8 SCC 

46. 
45Avinder Singh v. State of Punjab (1979) 1 SCC 137. 
46 MP Jain, Indian Constitutional Law, 924 (8th ed 2018); State of W.B v. Anwar Ali Sarkar, AIR 1952 SC 75. 
47 Anthony L Pillay & Clive Willows, Assessing the Criminal Capacity of Children: a Challenge to the Capacity 

of Mental Health Professionals, 27 Journal of Child and Adolescent Mental Health 91-101 (2015). 
48Robert O. Dawson, The Future of Juvenile Justice: Is It Time to Abolish the System?, 81 The Journal of Cri. 

Law and Criminology 136-155 (1990) 
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physical capacity’ of the child, which even psychiatric/psychosocial workers cannot do.49 The 

process of assessment of a child, especially in this setting, is a complex task, time consuming 

and costly to be applied.50 The JJ Act, 2015 is blind to neuro developmental sciences, social 

sciences and foundational religious teachings about human nature. It is unfortunate that in 

spite of abundance of research in this field, the legislature riding on the emotions of 

erroneous public opinion brought into effect the JJ Act, 2015. 

➢ Constitution and JJ ACT 

The Preamble of the JJ Act, 2015 refers to Articles 15(3), 39(e) and (f), 45 and 47 of the 

Constitution.51 It states that such articles cast an obligation "on the State to ensure that all the 

needs of children are met and that their basic human rights are protected".52  The present act 

is criticized by a number of protestors as being unconstitutional and that it violates article 14, 

15(3) and 20 of the Indian Constitution. 

Article 14 talks about equality before law, but the fact remains that all are not equal by 

nature, circumstances, attainment, and hence a mechanical equality before the law results in 

injustice.53 Comparing psychological understanding of an adult and a child is where the 

unequal are treated as equals which results into violation of article 14 of the Constitution of 

India. Subjecting children to the same criminal justice system as adults, is premised on the 

flawed assumption that children and adults can be held to have same standard of culpability 

and that children are capable of participating in legal proceedings in a like manner.54 

Therefore, having same principles of culpability for children and adults, is not appropriate.  

Further article 15(3) of the Constitution focuses that states make special provisions for the 

benefit of children, not against them. The state has a constitutional obligation to safeguard 

their interests and welfare in the real sense, not by doing them a favor, as charity.55 

Conclusion 

 
49K. M. Banham Bridges, Factors Contributing to Juvenile Delinquency, 17 Journal of Crim. L. & Criminology 

(1927). 
50Budget for Children in New India, Center for Child RightS, http:// haqcrc.org/wp-

content/uploads/2018/02/haq-budget-for-children2018-19.pdf. 
51 Preamble of the, Juvenile Justice (Care & Protection of Children) Act, 2015, No 2, Acts of Parliament 2016. 
52 R.D Upadhyay v. State of A.P and Ors., AIR 2006 SC 1946. 
53 M.P Jain, Indian Constitutional Law 907-09 Lexis Nexis (2018). 
54Anthony L Pillay & Clive Willows, Assessing the Criminal Capacity of Children: a Challenge to the Capacity 

of Mental Health Professionals, 27, Journal of Child and Adolescent Mental Health 91-101 (2015). 
55Sampurna Behura v. Union of India (UOI) and Ors., (2018) 4 SCC 433. 
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Children are the nation’s precious resource. Catastrophically, children are hindered from 

securing their rights and are subjected to abuse, exploitation, and mistreatment. 

In order to reach a conclusion for the reason behind delinquent behaviour of juvenile, it is 

important to learn about two theories namely, Psychodynamic theory and Social Learning 

theory. Psychodynamic theory by Sigmund Freud56 propounds that any child who is born, is 

always born with Id (Animal Instinct) and ego which helps to control the Id as it is the 

realization of the life. But when the children are not surrounded with proper care and 

developing environment, then super ego is developed which cannot control the animal 

instinct and thus results into child delinquency. The second theory which is the Social 

Learning Theory, describes that a child is always born in good and caring surroundings but 

while growing, it is the surrounding environment which influences the nature of the children 

and consequentially result into the delinquent or non delinquent behaviour as a child always 

learns and imitates from his surrounding and elders. Nevertheless, in any case, during the 

development of a child, major role is played by the parents and surrounding environment. 

The JJ Act, 2015 was introduced after the loopholes in JJ Act, 2000 were pointed by various 

committees, media, activists and others like lack in clarity regarding roles and responsibilities 

of board, accountability of juvenile justice board. The object of the newly enacted act is to 

manage the juvenile offenders than rehabilitating them. By instituting the provision regarding 

treating of juveniles as adults, the legislation has taken a step backward with defeating the 

very purpose of the act and the unique status held by a child in our nation. The legislation, in 

spite of focusing on child’s right and development passed the enactment without focusing on 

the core issues and paying attention to the welfare of child which was directly related to the 

major concern of juvenile delinquency.  

The focus of enactment should have been on strengthening the family, the surroundings for 

proper care and development of children. Small steps in this direction would have been 

fruitful in overall development of child rather than hampering their future in the present way. 

However, since the law is in force now, only certain suggestions could be made. It is 

suggested to try juveniles as adults only in most heinous and violent crimes. A code of rules 

should be enacted for the same for trying them as adults in rarest of rare cases. Instead of 

shifting them to adult prison which neither brings any positive change in them nor focuses on 

 
56Saul McLeod, Psychodynamic approach, Simply Psychology, (October 13, 2019, 1:00 pm) 

http://www.simplypsychology.org/psychodynamic.html. 
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their rehabilitation but rather encourages criminal activities, it is better to develop such an 

environment which focuses on developing of the offenders as better individual. 

However, suggestions are always like adding values to the enactment. But it is said that 

Juveniles always need guidance of adults and not the company of the adult criminals. Thus, 

on giving a thought on all theories, ambiguities, the author thinks that it is important for the 

government to bring child friendly amendments in the new JJ Act so that justice can be 

served. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


