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Abstract 

The current scenario of Juvenile law in India is that children who commit a heinous crime in the 

age of 16-18 can be prosecuted as adults. Heinous crimes are those which entail punishment 

involving imprisonment of more than 7 years. The primary controversy with regards to Juvenile 

law in India is that how heinousness influences the age determination of the juvenile. The issue 

is whether the retributive or restorative approach should be taken when dealing with juveniles. 

Chapter 1 of the paper discusses the definition of Juvenile, Juvenile Delinquency and National 

Crime Records Bureau data. Chapter 2 of this paper will discuss how juvenile law evolved in 

India throughout the years. Chapter 3 of the paper deals with the controversy which has arisen 

due to Section 15 of the Juvenile Justice Act, 2015 and presents a critique of the said provision. 

Chapter 4 discusses what a plausible solution or approach would solve the flaw in the existing 

law. 
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INTRODUCTION 

Children are the building block son which the future of any nation depends. It is well-accepted 

fact that children are crucially important for growth, progress and future of any nation. Around 

42% of the Indian population is below the age of eighteen years in India.4 But, the other side of 

the coin is that these only children can hinder the social order by committing various crimes, be 

it heinous or petty. Children who commit crimes are recognized as a distinct class of offenders 

due to their mental and physical immaturity. The legal term used for children who commit a 

crime is ‘Juvenile'. Section 2(35)5 of “The Juvenile Justice (Care and Protection of 

Children) Act, 2015” defines Juvenile as the one who is below the age of 18 years. Juvenile 

committing a crime is referred to as ‘Juvenile delinquency'. Juvenile delinquency refers to the 

law violating behaviour of children as a result of which they come into contact with the juvenile 

justice system. There are two distinct types of Juvenile delinquency: criminal activities 

committed by children and the other one is status offences. These offences apply to children 

only under their status of being children. Juvenile delinquency has become a major aspect of 

criminology committed by children and the other one is status offences6. These offences apply 

to children only under their status of being children. Juvenile delinquency has become a major 

aspect of criminology. 

The National Crime Records Bureau provides data depicting juvenile criminality. In 2016, the 

maximum number of cases under juveniles in conflict with law were reported in Madhya 

Pradesh (20.6%) followed by Maharashtra (18.4%) and Delhi (7%)7. Further, a majority of 

 
4Ministry of Home Affairs, Government of India Age structure and marital status, available at 

http://censusindia.gov.in/Census_And_You/age_structure_and_marital_status.aspx (last accessed on 26th Sept, 

2019). 
5 §2(35), The Juvenile Justice (Care and Protection of Children) Act, No. 2 of 2016, Acts of Parliament, 2015 

(India). 

6UNICEF & Penal Reform International, Juvenile Justice Training Manual, 

https://www.unicef.org/tdad/unicefprijjtrainingmanualintro.pdf (last accessed on 21st Oct. 2019). 
7National Crime Record Bureau, Crime in India 2016 Statistics, available at 

http://ncrb.gov.in/StatPublications/CII/CII2016/pdfs/NEWPDFs/Crime%20in%20India%20%202016%20Comp 

lete%20PDF%20291117.pdf (last accessed on 14th Oct., 2019). 

http://censusindia.gov.in/Census_And_You/age_structure_and_marital_status.aspx
http://censusindia.gov.in/Census_And_You/age_structure_and_marital_status.aspx
http://www.unicef.org/tdad/unicefprijjtrainingmanualintro.pdf
http://www.unicef.org/tdad/unicefprijjtrainingmanualintro.pdf
http://www.unicef.org/tdad/unicefprijjtrainingmanualintro.pdf
http://ncrb.gov.in/StatPublications/CII/CII2016/pdfs/NEWPDFs/Crime%20in%20India%20%202016%20Comp
http://ncrb.gov.in/StatPublications/CII/CII2016/pdfs/NEWPDFs/Crime%20in%20India%20%202016%20Comp
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juveniles in conflict with law apprehended under the Indian Penal Code and the Special Local 

Laws crimes were in the age group of 16 to 18 years8. Nearly everyone commits a delinquent 

offence while young but most are never arrested9. Protection against multiple factors 

responsible for juvenile delinquency can be mentoring, parent support, vocational training, 

community policing etc. The recent years have witnessed an increase in the number of children 

in conflict with the law. 

The current scenario of Juvenile law in India is that children who commit a heinous crime in 

the age of 16-18 can be prosecuted as adults10. Heinous crimes are those which entail 

punishment involving the imprisonment of more than 7 years. The primary controversy with 

regards to Juvenile law in India is that how heinousness influences the age determination of 

the juvenile. The issue is whether the retributive or restorative approach should be taken when 

dealing with juveniles. Before delving straight away into the issue, Chapter 2 of this paper will 

discuss how juvenile law evolved in India throughout the years. Chapter 3 of the paper deals 

with the controversy which has arisen due to Section 15 of the Juvenile Justice Act, 2015 and 

presents a critique of the said provision. Chapter 4 discusses what a plausible solution or 

approach would solve the flaw in the existing law. 

I. EVOLUTION OF LAW RELATING TO JUVENILE’S IN INDIA 

The origin of the Juvenile Justice Act can be traced back to the British rule in India. The 

Madras Children Act, 192011 was the first such act to be enacted. The Reformatory Schools Act 

of 1876 Provided for the establishment of reformatory schools. The Indian Penal Code and the 

Code of Criminal Procedure also contain provisions safeguarding children from being tried as 

adults. Section 8212 of the Indian Penal Code states that nothing is an offence done by a child 

under seven years of age and section 8313 of the code states that nothing is an offence one by a 

child aged between seven to twelve who has not attained sufficient maturity of understanding 

 
8 Ibid 
9 Howard N. Snyder, The Juvenile Court and Delinquency Cases, 6 THE FUTURE OF CHILDREN 53-63 (Winter, 

1996). 
10 The Juvenile Justice (Care and Protection of Children) Act,No.2of2016,Acts of Parliament,2015,§15 (India). 
11 The Tamil Nadu Children Act, 1920, No. 4 of 1920, Acts of Parliament, 1920 (India). 

12 The Indian Penal Code, No. 45 of 1860, Acts of Parliament, 1860, §82. 
13 Id at §83. 
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the nature and consequences of his act. The Children Act of 196014 was the first central 

legislation post-independence which prohibited the detention of children in jail. The act had a 

sex discriminatory definition of a child which was a boy be low sixteen years of age and a girl 

below eighteen years of age. States then passed their own Children Acts following the same 

pattern with an inconsistent definition of a "child". The United Nations Standard Minimum 

Rules for the Administration of Juvenile Justice, 198515 (‘Hereinafter ‘Beijing Rules’) laid 

down that there should be minimum contact of children with the criminal justice system to 

safeguard them from the stigma of criminality. 

The Juvenile Justice Act, 198616 sought to establish uniform children act incorporating the 

universally agreed principles for the protection of juveniles. The objectives of this act included 

provision for infrastructure for the establishment of juvenile homes for neglected juveniles and 

special homes for delinquent juveniles. The United Nations Convention on the Rights of the 

Child, 198917 (Hereinafter “CRC”) was ratified by India in 1992. It defines a child as any 

person below the age of eighteen and this definition was incorporated in the Juvenile Justice 

Act of 2000. 

In 2000, Parliament enacted the Juvenile Justice Act, 2000 as it found it expedient to re-enact 

the existing law relating to juveniles bearing in mind the standards prescribed in the CRC, the 

Beijing Rules, and the United Nations Rules for the Protection of Juveniles Deprived of their 

Liberty and all other relevant international instruments. The act provides for separation of 

children in need of care and protection for whom child welfare committees were constituted and 

children in conflict with the law for whom juvenile justice boards were constituted. The board 

constitutes one Magistrate and two social workers, who are required to determine age, 

determine if the child has committed the alleged offence or not and also pass appropriate orders. 

There was a pressing need to reduce the age of a juvenile to be tried as an adult given the 

increasing number of crimes being committed by children in the age bracket of sixteen to 

eighteen years. 

 
14 The Children Act, No. 60 of 1960, Acts of Parliament, 1960 (India). 
15 G.A. Res. 40/33, United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Nov. 29, 

1985). 
16 The Juvenile Justice Act, No. 53 of 1986, Acts of Parliament, 1986 (India). 
17 United Nations Convention on the Rights of Child, Art. 1, U.N. Doc.A/RES/44/25 (September 2, 1990). 
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The Juvenile Justice Act amended in 2015 allows for children in conflict with the law who are above 

the age of sixteen years, to be tried as adults if they are alleged to have committed heinous offences. 

Heinous offences are those that the minimum punishment under the Indian legal code or the other 

law for the nonce effective is imprisonment for seven years or more. In such circumstances, the 

juvenile justice board shall conduct a preliminary assessment concerning the mental and physical 

capacity of the juvenile to commit such an offence. An appeal shall lie against an order of the Board 

passed after making the preliminary assessment into a heinous offence before the Court of Sessions 

and therefore the Court may, while deciding the appeal, take the assistance of experienced 

psychologists and medical specialists other than those whose assistance has been obtained by the 

Board in passing the order.18 

According to section 18(3)19 of the Juvenile Justice Act of 2015, “Where the Board after 

preliminary assessment under section 15 pass an order that there is a need for a trial of the said 

child as an adult, then the Board may order the transfer of the trial of the case to the Children’s 

Court having jurisdiction to undertake such offences.” Further, Section 21(3)20 of the act states 

that the juvenile delinquent should be kept at a place of safety till the age of twenty-one after 

which he/ she is transferred to an adult prison. This concept of blended sentencing, also known 

as extended jurisdiction juvenile in which the Children's Courts can try the juveniles as adults 

erodes the very rationale for a separate juvenile justice system. 

 

II. CRITIQUE OF SECTION 15 OF THE JUVENILE JUSTICE ACT, 2015 

 

This section critically analyzes Section 15 of The Juvenile Justice (Care and Protection) Act, 

2015. First, the incorporation of Section 15 and Section 18(3) of the Juvenile Justice Act 

violate the constitution. Second, the aforementioned provisions do not align with the 

international instruments to which India is a signatory and has ratified it. Third, it is not in the 

best interest of juveniles to be subjected to the adult criminal justice system. Fourth, the 

procedure for mental and physical assessment of children is arbitrary as it is impossible to 

 
18 Supra note 2 at §101 (2). 
19Id at §18. 

20Id at §21(3). 
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ascertain the psychology of an individual. Fifth, the classification of offences into petty, serious 

and heinous lacks merit. Further, children will not be able to get a fresh start in their life if they 

are tried as adults in an adversarial system. 

A. Section 15 is in contravention to the Constitution 

Incorporation of Section 15 & 18(3) in the Act violates Article 14 & 15(3) of the Indian 

Constitution. Article 14 of the Constitution stipulates that equals should be treated in the same 

manner or way, but it does not mean that those who are not equaled ought to be treated 

equally21. Children and adults are not equal because they have different mental capacity22. The 

state of mind is different in both the categories at the time of committing the offence. 

Classification of adults and children on equal footing when they do not equals is not just and the 

act does not fulfil the test of intelligible differentia and lacks any scientific basis for the 

classification23. It is the obligation of the State to make laws in favour of the children and not 

against them24.Enactment of such a law violates the dignity of children25, which is of paramount 

importance26. 

Moreover, when the Department Related Parliamentary Standing Committee analyzed the 

Juvenile Justice (Care and Protection) Bill, 2014, it pointed out that provision of this act would 

be ultra vires of the Constitution of India27. The Standing Committee rejected the bill being 

unfavourable to the interest of the Children28. In the report, it is expressly stated that provisions 

of the bill will violate Article 14 & 15(3); that as per the NCRB data, increase in the juvenile 

crime is not so significant and can be dealt by the existing law; that The Juvenile Justice Act, 

2000 is itself rehabilitative and reformative. 

B. Contrary to the principles of international instruments 

 
21 RK Garg v. Union of India, AIR 1981 SC 2138; M.P JAIN, INDIAN CONSTITUTIONAL LAW 907-09 (2018). 
22 FRANKLIN E. ZIMRING, THE CHANGING LEGAL WORLD OF ADOLESCENCE, 48 (1985). 
23 M. Nagraj v. Union of India (2006) 8 SCC 212. 
24 R.D Upadhyay v. State of A.P and Ors., AIR 2006 SC 1946; Sri MahadebJiew and Anr. v. Dr. B.B Sen, AIR 1951 

Cal 563; Independent Thought v. Union of India, AIR 2017 SC 4904; SampurnaBehura v. Union of India (UOI) and 

Ors., (2018) 4 SCC 433. 2003) 8 SCC 590; SuchitaSrivastava and Anr. v. Chandigarh Administration,(2009)9SCC1; 
25 Manjula Krippend orf v. State (Govt. of NCT of Delhi) and Ors, AIR 2017 SC 3457. 
26TulshidasKanolkar v. State of Goa, (2003) 8 SCC 590; SuchitaSrivastava and Anr. v. Chandigarh 

Administration,(2009)9SCC1;ReenaBanerjeeandAnr.v.Govt.(NCTofDelhi)andOrs.,(2015)11SCC725; Mofil Khan 

and Anr. v. State of Jharkhand, (2015) 1 SCC67. 
27PARLIAMENTARY COMMITTEE ON HUMAN RESOURCE DEVELOPMENT, RajyaSabha, The Juvenile 

Justice (Care and Protection of Children) Bill, 2014, Two Hundred and Forty Sixth Report, ¶54 (February 2015). 
28Id at para 3.21, Pg. 30. 
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Section 15 is also against the spirits of International covenants and instruments. The UN Rules 

for the Protection of Juveniles Deprived of their liberty (Havana Rules) 29 defines Juvenile as a 

one below the age of 18 years. India is also a signatory to the United Nations Convention of 

Rights of the Child (hereinafter referred to as ‘CRC’) 30 which provides inter alia for the best 

interest of children. In the year 1990, The UN Guidelines for the prevention of Juvenile 

delinquency (Riyadh Guidelines)31 came for the same purpose. The CRC and the Beijing 

Rules32 stipulates that child offenders should be kept separate from adult offenders. General 

Comments No. 1033 of the CRC specifically says that every person below the age of 18 years 

should be subjected to the Juvenile Justice System. Section 15 of the act opens up the 

possibility that child offenders might be introduced in the Criminal justice system and mixed 

with adult offenders. Therefore, reduction of age from 18 to 16 for heinous crimes is a straight 

forward deviation from these international instruments. 

C. The Best interest of child over looked 

Reducing the age from 18 to 16 years for heinous crimes is not in the best interest of the 

children. This argument can be substantiated by the labelling theory of Professor Chris 

Cunneen34. If a Juvenile is treated as an adult in an adversarial criminal justice system that of 

India, then such criminal tag will be associated or labeled with that child for the rest of his life 

by both, the society35and the justice system36. Children will not be able to get a fresh start ever 

in their life. They will start associating themselves as criminals. In the plethora of judgements 

also37, the Apex Court has made it clear that fixation of age to be 18 is apt and it must not be 

reduced to 16. Moreover, the Justice Verma Committee Report released post the Nirbhaya case 

opined that the age of juveniles should not be reduced to sixteen. However, the legislators gave 

in to public pressure and passed the amendment act of 2015. 

 
29G.A Res. 45/113, United Nations Rules for the Protection of Juveniles Deprived of their Liberty (Dec. 14, 1990), 

Rule 11(a). 
30United Nations Convention on the Rights of Child, Art. 1, U.N. Doc.A/RES/44/25 (September 2, 1990). 
31G.A Res. 45/112, United Nations Guidelines for the Prevention of Juvenile Delinquency (Dec. 14, 1990). 
32Supra note 12. 
33General Comment No. 10, Children’s Rights in Juvenile Justice, para 37, 38 (2007). 

 

 
34Chris Cunneen, Juvenile Justice - An Austalian Perspective, OXFORD UNIVERSITY PRESS, 28-90 (1995). 
35Justin Ashen felter, Coming Clean: The Erosion of Juvenile Miranda Rights in New York State, 54 NY LAW REV. 

22 (2012). 
36Richard D. Schwartz & Jerome H. Skolnick, Two Studies of Legal Stigma, 10 OXFORD JOURNAL(1962). 
37Subramanian Swamy v. Raju, (2014) 8 SCC 390; Salil Bali v Union of India, (2013) 7 SCC 705. 
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D. Arbitrariness in assessing mental and physical capacity 

Section 15 stipulates that Board has to assess the mental and physical capacity of the child 

above the age of 16 years. The act stipulates that the Board can take assistance or help of 

psycho-social workers, psychologist or other experts in this field to assess the mental and 

physical condition. The procedure of Preliminary Assessment as stipulated by the Section 15 is 

arbitrary as it is impossible to ascertain psychology of any individual38. It is impossible to 

accurately come at a conclusion that the child had mental and physical capacity to commit the 

crime39.  In a US Supreme Court judgement, it has expressly stated that children who are below 

the age of 18 years are not able to fully understand the consequences of the iracts40. Moreover, a 

psychologist can only diagnose mental illness in an individual. They cannot ascertain mental 

and physical capacity of a child41. Therefore, this procedure is vague, costly, ineffective and 

arbitrary42. 

E. Classification of offences into Heinous, Petty and Serious is wrong 

 

The classification of offences into petty, serious and heinous as provided for in the act lacks 

merit as there are many offences which do not strictly fall within one of these categories and 

may overlap due to the number of years of punishment. As per the act, heinous offences are 

those for which the minimum punishment prescribed is seven years. An example of such an 

ambiguously classified offence can be culpable homicide not amounting to murder for which 

the punishment may extend up to ten years but the minimum punishment is not mentioned. 

III.  SOLUTION: AN ALTERNATIVEAPPROACH 

 

In order to secure best interest of the children, an approach should be followed which is both 

rehabilitative and restorative. In other jurisdiction, unlike India, more emphasise has been put 

 
38Anthony L Pillay& Clive Willows, Assessing the Criminal Capacity of Children: a Challenge to the Capacity of 

Mental Health Professionals, 27 JOURNAL OF CHILD AND ADOLESCENT MENTAL HEALTH 91-101 (2015). 
39Id. 
40Stanford v. Kentucky, 492 US 361. 
41K. M. Banham Bridges, Factors Contributing to Juvenile Delinquency, 17 JOURNAL OF CRIM. L. & 

CRIMINOLOGY (1927). 
42Budget for Children in New India, Center for Child RightS, http:// haqcrc.org/wp 

content/uploads/2018/02/haq- budget-for-children-2018-19.pdf. 
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on rehabilitation of children43. If rehabilitative approach is not followed, it will in turn lead to 

recidivism44. 

Instead of a new law or legislation, changes in the existing law would be sufficient to secure the 

interest of children. Section 15 should be amended to make the law more effective. Firstly, 

children committing heinous crimes in the age group of 16 to 18 years should not be subjected 

to adult criminal justice system.  

The children should be subjected to juvenile justice system only. In the juvenile justice system 

itself, separate category can be created for those who commit heinous crimes. This would not 

even violate the provisions of Constitution as equals will be treated in the same way and 

unequals will be treated unlike. Such a mechanism would not violate the dignity of the children 

and consecutively state’s obligation to protect the children will also get fulfilled. It would 

ensure compliance with various international instruments also. 

Secondly, it has been previously stated that it is impossible for the Juvenile Boards to assess the 

mental and physical capacity of the Juveniles. Instead of focusing on the mental and physical 

capacity, the Board should identify if the child has a past record of committing crime.  

If the child has past record, then the child should be subjected to more intensive treatment 

programs45.  It would ensure that gravity of the offence is not linked to maturity of an 

individual. Moreover, this would remove the arbitrariness in ascertaining the mental and 

physical capacity of the child. 

 
43Alex Piquero & Laurence Steinberg, Rehabilitation Versus Incarceration of Juvenile Offenders: Public 

Preferences in Four Models for Change States, available at 

https://www.macfound.org/media/article_pdfs/WILLINGNESSTOPAYFINAL.PDF (Last visited on September 

18, 2019); Jerome R. Price, Birthing Out Delinquents: Alternative Treatment Options for Juvenile Delinquents, 

4(1) AMERICAN UNIVERSITY CRIMINAL LAW BRIEF 51, 52 (2009), available at 

http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1084&context=clb (Last visited on 

September 19, 2019). 
44 Centre for Disease Control and Prevention, Effects on Violence of Laws and Policies Facilitating the Transfer of 

Youth from the Juvenile to the Adult Justice System: A Report on Recommendations of the Task Force on 

Community Preventive Services, (November 30, 2007), available at 

http://www.cdc.gov/mmwr/preview/mmwrhtml/rr5609a1.htm (Last visited on October 21,2019). 
45 Andrew Day, Kevin Howells & Debra Rickwood, Current Trends in Rehabilitation of Juvenile Offenders, 4 

TRENDS & ISSUES IN CRIME AND CRIMINAL JUSTICE 284 (2004); Andrew Day & Kevin Howells, 

Victorian Juvenile Justice Rehabilitation Review, 3 (January, 2003), available at 

http://www.aic.gov.au/media_library/archive/publications-2000s/victorian-juvenile-justice-rehabilitation- 

reveiw.pdf (Last visited on October 21,2019). 

http://www.macfound.org/media/article_pdfs/WILLINGNESSTOPAYFINAL.PDF
http://www.macfound.org/media/article_pdfs/WILLINGNESSTOPAYFINAL.PDF
http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1084&context=clb
http://www.cdc.gov/mmwr/preview/mmwrhtml/rr5609a1.htm
http://www.aic.gov.au/media_library/archive/publications-2000s/victorian-juvenile-justice-rehabilitation-
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Thirdly, for the proper rehabilitation of the child, they must be sent to ‘Places of Safety’. This 

was also recommended by the Parliamentary Committee Report46. The term ‘Places of Safety’ 

has been defined in the 2000 Act also and includes any place for example observation home or 

a special home47. The main focus of the juvenile justice system should be on the ‘treatment’ of 

the child rather than punishment. Thus, there must be a separate juvenile justice system for 

juvenile offenders48. 

IV. CONCLUSION 

The status quo of the juvenile justice system in Indian forms as the existing laws are not in 

consonance with the constitution and international instruments. The arbitrariness possible in the 

determination of the psychological maturity of a juvenile delinquent committing a heinous 

crime is quite evident as there is no scientific as is for it. Moreover, the classification of crimes 

into petty, serious and heinous is also ambiguous. Data suggests that the rate of crimes 

committed by juvenile delinquents is very less. A blend of rehabilitative and restorative 

approach needs to be followed in the juvenile justice system to avoid recidivism. 

 
46 4Supra note 

47 The Juvenile Justice (Care and Protection of Children) Act, No. 2000, Acts of Parliament, 2000, §16 (India). 

48  M. Tonry & M. H. Moore, Youth violence, 24 Chi. Uni. of Chicago Pres. 189-261 (1998). 

 


