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 “INTERNATIONAL HUMAN RIGHTS- Sexual Orientation, Gender 

Identity and LGBTQ Community” 
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Abstract 

All people have an equal right to live free from ferocity, victimization, bias and dishonor. 

International human rights protect all persons regardless of their sexual orientation or gender 

identity. This paper presents the analysis of how human rights principles, like the right to gender 

identity, freedom, integrity and equality, respond to the concerns of different groups of adults 

and children who experience gender harm due to the binary thoughts of sexuality and gender 

identity. This indagation provides a comparative study of the political, historical, legal, and 

religious antecedents of penalties and discrimination against sexual minority groups around the 

world. 

In the upcoming research paper the author have focused on the insufficient legal protection at the 

national and international level to prevent lesbian, gay, bisexual, transgender and LGBTQ 

community from fully enjoying their human rights. Starting from the basis that both, rights of 

religious freedom and non-discrimination are valuable and worthy of protection, but that such 

disputes are often mentioned by animosity, it contends that a proportionality analysis provides 

the best method for resolving these conflicts, so this paper talks about how the law should 

manage conflicts between the right of religious freedom and that of non-discrimination on the 

grounds of sexual orientation. 

The paper further discusses how social jurisprudence helps in the changing of social norms and 

discusses the nexus of legal issues that have emerged in recent years around sexuality and gender 

and concludes with the probable factors through which the government systems can protect these 

people against discrimination and can assist the future generations in combating the harsh 

realities of inequality. These research paper further moves on the international and regional 

instruments for protecting the rights of LGBTQ community, international legal instrument take 

the form of treaty which may be binding on the contracting states. This glossary aim to describe 

 
1 Student, School of Legal studies. 
2 Student, School of Legal studies. 
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the various forms of interpersonal violence that are directed towards LGBTI persons. There are 

some landmark cases which will be discussed in this paper. The expected outcome of this 

research paper in the creation of awareness and contribution to the future research paper. 

KEYWORDS- LGBTQ Community, Human Rights, Gender Identity, Social Norms, Equality 

 

INTRODUCTION 

People around the globe face violence and inequality and sometimes ill treatment, because of 

who they love, how they look, what they feel and who they are. Sexual orientation and gender 

identity are integral aspects of our selves and also never lead to discrimination. Some NGOs, 

such as Amnesty International, argue that LGBT rights are encompassed under human rights 

law. 

Within the United Nations, this topic has been impetuously debated. The U.N. foundational 

documents themselves are broad and therefore susceptible to both the interpretations. For 

example, the U.N. Charter encourages “respect for human rights and for fundamental freedoms 

for all without distinction.”3 

Similarly, the Universal Declaration of Human Rights that everyone is entitled to all the rights 

and freedoms, without distinction of any kind and any manner. 

Human Rights toils for lesbian, gay, bisexual, and transgender peoples' rights, and with activists 

representing a multiplicity of identities. The tortures based on sexual orientation and gender 

identity around the globe, including killing and  arrests under unjust laws, unequal treatment, in 

health, employment and housing, abuses against children, and denial of family rights and 

recognition in the society. 

There has been progress over the last two decades in the legal landscape and in the evolution of 

social opinions towards sexuality, gender identity. Nonetheless, members of the LGBTQ 

community still suffer pernicious and blatant gender inequality in several areas of public and 

 
3  U.N. Charter art. 3,para 3. 
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private life, including housing, employment, opportunities in academic settings, and in the 

opportunities to participate in our society's decision making processes. 

There is more conclusive protection offered at the state level.  More than 20 states and the 

District of Columbia have laws that solely prohibit sexual orientation discrimination in private 

sectors. Similarly, New York State, which recently passed the Gender Expression Non-

Discrimination Act (GENDA), accounts gender identity and gender expression a protected class 

under the State's human rights. 

HYPOTHESIS 

Homosexuality is part of human sexuality. They have the right of dignity and free of 

discrimination. LGBTI advocates have overcome enormous challenges to their own personal 

safety to call out abuses and tortures of the human rights of LGBTI people, and force changes to 

laws that discriminate against their identity. The concept of Pride and global recognition days 

like the IDAHOTB, LGBTI people promoting theirs pride in who they are worldwide. Today, 

approximately 43 countries recognize homophobic crimes as a type of hate crime.  And as of 

May 2019, more than 25 countries have made same-sex marriage legal. 

The question arises is- Are Lesbian, Gay, Bisexual, And Transgender (LGBT) Rights “Human 

Rights”? Where can Transgender, Gay and Bisexual people get Legal Gender Recognition? Why 

are LGBT Rights important and what is amnesty doing to Promote LGBT Rights? When persons 

are formally and legally devalued? 

BACKGROUND 

Section 377 of the IPC (Unnatural offences—Whoever voluntarily has carnal intercourse against 

the order of nature with any man, woman or animal, shall be punished with imprisonment for 

life, or with imprisonment of either description for a term which may extend to 10 years, and 

shall also be liable to fine.4 

If we recall the History, Common Law in England was the first legislature to consider sodomy as 

a crime, and the punishment was to burn alive such individual. In 1563, under Queen Elizabeth-I, 

 
4 The Indian Penal Code Act, No. 45 of 1860. 
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the punishment changed its essence to death by hanging. Sodomy, continued to be a crime in 

England until 1967 when the Sexual Offences Act, 1967, decriminalized the acts of sodomy 

between consenting adults.5 

❖ 3.1-The United Nations Speaks Out, April 2011. 

In April 2011, the U.N. OHCHR, UNDP, UNAIDS, and WHO published a brochure named as 

"The United Nations Speaks Out: Tackling Discrimination on Grounds of Sexual Orientation and 

Gender Identity." This brochure cites statements that have been made by U.N. senior officials 

and human rights experts regarding LGBT rights.6 

❖ 3.2-UNHCR report, December 2011. 

On December 15, OHCHR unleashed its first report on the human rights of LGBTQ community. 

This report details the worldwide manifestations of discrimination based on sexual orientation, 

highlighting that violence and cruelty against LGBT persons has a history of hate-motivated 

violence, such as discrimination in work, health care, education and detention. 

The OHCHR report documents that same-sex relationships are illegal in more than 76 countries 

and the death penalty may be invoked as punishment in at least 5 countries. The report 

emphasizes the shared community responsibility in combating homophobia and Tran’bia, by 

• Repeal laws that criminalize homosexuality 

• Enact anti-discrimination laws, 

• Investigate all the killings or serious violence against gender Identity 

• Ensures that asylum law recognize sexual orientation and gender identity as a base for 

claiming persecution,  

• Enable LGBT persons fleeing persecution to avoid returning to countries or territories where 

their freedom is endangered. 

4. SCENARIO OF LGBTQ COMMUNITY 

 
5 Naz Foundation v. Government of NCT of Delhi, (2009) 3 SCR 1 (India). 
6 Official UN Pamphlet Released, “The United Nations Speaks Out: Tackling Discrimination on Grounds of Sexual 

Orientation and Gender Identity” 
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In the present era, the foundation of marriage in the public area is for the most part viewed as 

stretching out just too male-female connections, even though most marriage laws use sexually 

impartial language. This change is throwbacks in the expanding number of statue, which have 

permit such acts.  

Henceforth same-sex relations are unlawfully recognize in many nations and as a result, same-

sex partners are prevented from securing lawful and financial benefits naturally presented by 

conjugal status.  

Statistics of public opinion 2019 poll stated that only 24% accept same-sex marriage and 62% of 

people don't. Although there is an increase of 22 points since 2014 when the first time this 

question was asked but people are still reluctant to accept a transgender person. The decision of 

Section 377 was bearing  in mind of  the international perspective of Canada, UK, US, etc. but 

the irony is the US itself is struggling to pass equality act prohibiting discrimination based on 

gender identity in its parliament. Recently, Noida Metro Rail Corporation (NMRC) renamed 

Noida's sector 50 as Rainbow station to honor the Trans community. The month of June is 

celebrated as Pride month mainly in the US to promote equality, visibility to the LGBTQ+ 

community.  

A movie like Shubh Mangal Zada Savdhan focusing on same-sex marriage is again an 

appreciating step to educate citizens about same-sex marriage but the reality hit us hard as there 

was no real transgender casts the same as in the case of Laxmi bomb or other movies of a similar 

genre, where the lead is a transgender but there is no place for a real trans. In the future, maybe 

India is going to be ready to accept transgender marriage but not today. India requires more 

concrete steps. 

                                             5. LEGAL ASPECT 

Many of the recent advances in the recognition of LGBTI rights are inspirational statements and 

policy positions taken by intergovernmental and political bodies. Unlike the decisions and legal 

interpretations of independent human rights courts and monitoring bodies, these outcomes are 

generally not binding on States. Though , they deliberate  political will to acknowledge  the 

rights of LGBTI persons and can be considerate in understanding how human rights standards 

may exercise  to these  kinds of rights exploit often experienced by sexual minorities.. 
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There are Yogyakarta Principles that have been used by the UN and other groups in their effort 

to promote and protect the human rights of sexual minorities. This principle identifies a 

particular right and then sets forth the duties and obligations States should satisfy to ensure that 

LGBTI persons are able to exercise and enjoy that right. 

According to human rights standard in June 2011, the UN Human Rights Council adopted 

Resolution recognizing the acts of violence and discrimination committed against LGBTI 

persons around the world and requesting a report from the UN Office of the High Commissioner 

for Human Rights7 . This decided the first time that the UN embrace an intention contending 

with sexual identity or gender orientation. UN Human Rights Council, Report of the United 

Nations High Commissioner for Human Rights on Discriminatory laws and practices and acts of 

violence against individuals based on their sexual orientation and gender identity. The OHCHR 

has also launched a public education campaign, designed to raise awareness of the violence, 

discrimination and other human rights violations to promote equality for everyone regardless of 

sexual orientation. 

❖ 5.1-Organization of American states (OAS) 

The first case on human rights and sexual orientation in the Inter-American system is that of 

Marta Alvarez who brought a petition against Columbia before the Inter-American Commission 

on Human Rights8. She was refuse to accept the right to equal treatment through the snub of 

Colombian prison authorities to give her the right to conjugal visits with her partner because of 

her sexual identity as a lesbian. 

❖ 5.2-European Standards 

In the European continent, the Council of Europe has taken positive steps to identify and respond 

to discrimination, violence and other issues affecting the LGBTI community. The Sexual 

Orientation and Gender Identity Unit within the Council of Europe is responsible for working 

with relevant associate on issues of sexual orientation and gender identity issues. 

 
7 Resolution 17/19: Human Rights, Sexual Orientation and Gender Identity, A/HRC/RES/17/19 (17 June 2011). 
8   Velasquez Rodriguez v. Honduras, Inter-Am.Ct.H.R. (Ser. C) No. 4, at (1988). 
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The rights that approach on sexual orientation relate to equality and non-discrimination. Human 

rights advocates, lawyers and other activists look up to guarantee the social equity and also the 

dignity of lesbians, gays and bisexuals. 

•Lesbians, gays and bisexuals do not plea any 'special' or 'additional rights' but the adherence of 

the same rights as those of heterosexual persons. 

•Lesbian, gay, bi-sexual and transgendered (LGBT) persons are refuse - either by law or 

practices - basic civil, political, social and economic rights.  

•The right to impartial and to be free from brutality and persecution is usually refuse by 

disregard sexual orientation in anti-discrimination laws, constitutional provisions or their 

enforcement. 

•The right to life is violated in states where the death penalty is applicable for act. 

•The right to be free from torment or cruel, inhuman or humiliating treatment is infringed upon 

by police practices, in investigations or in the case of lesbians, gays and bisexuals in detention. 

•Arbitrary arrest occurs in a number of countries with individuals surmise of having a 

homo/bisexual identity. 

•The freedom of movement is refuse to bi-national couples by not recognizing their same sex 

relation. 

•The right to a fair trial is often affected by the bias of judges and other law enforcement 

officials. 

• The right to privacy is denied by the existence of 'sodomy laws' applicable to lesbians, gays and 

bisexuals, even if the relation is in private between consenting adults. 

• The practice of religion is usually constricted in the case of lesbians, gays and bisexuals, 

especially in the case of chantry advocating against them. 

• The right to work is the most affected among the economic rights, many lesbians, gays and 

bisexuals being fired because of their sexual orientation. 
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• The rights to social security and benefits. 

•The right to physical and mental health is at strife with unjust policies and practices. 

•The right to form a family is denied by governments by not-allow same sex families and by 

denying the rights otherwise granted by the state to heterosexual families who have not sought 

legal recognition, but still enjoy several rights.  

•Lesbian, gay and bisexual students may not enjoy the right to education because of an insecure 

climate created by peers or educators in schools. 

In the following international and regional treaties determine standards for the protection of 

lesbian, gay, bisexual and transgendered persons: 

The treaty of the International Labor Organization does not itself prohibit discrimination on the 

basis of sexual orientation, but permits state parties to add additional grounds.  

For sexual orientation the Covenant9  - the main international treaty on civil and political rights - 

is important because in 1994, in the case Toonen vs. Australia8, the Human Rights Committee 

held that the references to "sex" in Articles 2, paragraph 1, (non-discrimination) and 26 (equality 

before the law) of the ICCPR should be taken to include sexual orientation. As a result of this 

case, Australia repealed the law criminalizing sexual acts between males in its state of Tasmania.  

This treaty is important because it is not limited to state actors (governments), as torture is 

defined broadly in Article 110 : "any act by which severe pain or suffering, whether physical or 

mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third 

person information or a confession, punishing him for an act he or a third person has committed 

or is suspected of having committed, or intimidating or coercing him or a third person, or for any 

reason based on discrimination of any kind, where such pain or suffering is inflicted by or at the 

instigation of or with the consent or acquiescence of a public official or other person acting in an 

official capacity". 

 
9  International Covenant on Civil and Political Rights, Dec. 16, 1996 

https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx. 

10 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, 

https://www.ohchr.org/en/professionalinterest/pages/cat.aspx. 
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Article 211of the Children's Convention prohibits discrimination and requires governments to 

ensure protection against discrimination. This treaty can be relevant in addressing sexual 

orientation discrimination of lesbian, gay or bisexual children and/or parents. 

❖ 5.3-  UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES 

Since April 1993 the UNHCR has recognized in several Advisory Opinions that gays and 

lesbians qualify as members of a "particular social group" since 1951.It is the policy of the 

UNHCR that persons facing attack, inhuman treatment, or serious discrimination because of their 

homosexuality, and whose governments are unable or unwilling to protect them, should be 

recognized as refugees12. 

6. CASE LAWS 

➢ Baker v. Nelson13 

FACTS- 

On 18 May 1970, a marriage application filed by two male students. The clerks dismiss the 

application based on a state law that restricted marriage to “persons of the same sex.” In 

response, Baker and McConnell both sued the county office for discrimination in Minnesota 

District Court. The court denied the couple's claims and ordered the clerk not to issue the license. 

JUDGEMENT- 

Baker and McConnell appealed the district court', which affirmed the decision of the lower court. 

The couple then filed a lawsuit against the clerk, asserting violations of their due process and 

equal protection rights mentioned under the Fourteenth Amendment and their “privacy rights” 

guaranteed in the Ninth and First Amendments. A lower court upheld the denial of the 

application and denied the claims. 

 
11United Nations Convention on the Rights of the Child, Nov. 20, 1989, 

http://www.ohchr.org/en/professionalinterest/pages/crc.aspx. 
12 Executive Committee of the High Commissioner’s Programme, General Conclusion on International Protection 

No. 79 (XLVII) - 1996, Oct. 11, 1996. 
13 Richard John Baker v. Gerald R. Nelson, 291 Minn. 310, 191 N.W.2d 185 (1971). 
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Later, in 1972, Baker and McConnell appealed to the U.S. Supreme Court. The Court denied 

their claim in its one-sentence order. It stated that "The appeal is dismissed for want of a 

substantial federal question," meaning the Court decided the issue did not directly relate to 

Federal laws 

➢ 6.2-Lawerence v. Texas14 

FACTS- 

The case starts with the arrest of Lawrence, dispatched to Lawrence's apartment in response to a 

reported weapons disturbance. When the police entered in his apartment, they found him 

engaged in a sexual act with another man. Both men were detained, and charged with violating 

the Texas "Homosexual Conduct" law. 

 

JUDGEMENT- 

The Supreme Court ruled that the Homosexual Conduct law was unconstitutional and violated 

the Fourteenth Amendment's Due Process Clause. But the main question was not "the right to 

engage in homosexual sodomy" but "the right to privacy in the home" and "the right to freely 

engage in consensual, adult sex." That personal affinity between adults, as acted upon in the 

home, is a freedom and privacy protected by the Due Process Clause against the states. 

➢ 6.3-Obergefell v. Hodges15 

FACTS- 

Obergefell, the named appellant, traveled to Maryland to marry his partner who was suffering 

from ALS. His partner died in Ohio, shortly after they were married; but, because the laws of 

Ohio did not allow for same-sex marriage, Obergefell could not be mentioned as his partner’s 

surviving spouse on death certificate. 

DECISION- 

 
14Lawrence v. Texas, 539 U.S. 558 (2003). 
15 Obergefell v. Hodges, 576 U.S. 644 (2015). 
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The Court held that the Fourteenth Amendment requires states to recognize the validity of same-

sex marriages performed in other states and concluded that the Constitution protects personal 

choices related to marriage, highlighting the fact that the Due Process Clause of the Fourteenth 

Amendment protects liberties which include “intimate choices”. It characterized marriage as a 

liberty which provides a couple with a means of finding “other freedoms, such as expression, 

intimacy, and spirituality”. 

➢ 6.4- United States v. Windsor 16 

FACTS 

Windsor and Spyer was a lesbian couple living in New York, which recognized same-sex 

marriage as legal, when Spyer died in 2009, leaving her entire property to Windsor. But 

according to the federal DOMA, which did not recognized federal benefits to same-sex spouses, 

Windsor was disallowed the federal estate tax exemption for surviving spouses and therefore was 

compelled to pay the given amount in estate taxes. 

JUDGEMENT- 

The U.S. Supreme Court, found DOMA unconstitutional because it violates of giving equal 

protection by denying married gay couples recognition under federal law. 

➢ 6.5-Navtej Singh Johar v Union of India17 

FACTS- 

It is popularly known, as the seminal judgments that decriminalized homosexuality in India. This 

judgment delivered by the Supreme Court of India is a result of multiple Public Interest 

Litigations that have been filed by different groups of the LGBTQ people. 

JUDGEMENT- 

The Supreme Court struck down Section 377 that criminalized sex between two consenting 

adults. The Court upheld the provision of that criminalize non –consensual acts with children or 

animals. The Supreme Court further states that Section 377 violates Article 14, 15, 16 and 19(1) 

 
16United States v. Windsor, 570 U.S. 744 (2013). 
17Navtej Singh Johar v. Union of India, (2018) 10 SCC 1(India). 
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(a) of the Constitution of India. It recognized that every individual irrespective of their gender 

identity and sexual orientation have the right to live with dignity, autonomy and make personal 

and private relations without State interference. 

➢ 6.6-Justice (Retd) K S Puttaswamy vs Union of India18 

FACTS- 

It is popularly known as an integral judgment as it held the Right to Privacy to be integral. 

Article 21 of Constitution of India which grants us Right to Life and Liberty was also expanded 

to the extent that it includes Right to Privacy. 

JUDGEMENT- 

Right to Privacy was also guaranteed to every individual irrespective of their gender and sex. 

Recognition of privacy for members of the LGBTQ community as an inalienable grants them 

autonomy and protection from State action while choosing their partners.  Hence, this judgment 

along with NALSA judgment became the forerunner to the reading down of Section 377 in 2018.  

                                                   7. CONCLUSION 

With the enlarging global media attention on violent acts of oppression cause on Lesbian, Gay, 

Bisexual & Transgender (LGBT) persons, a necessary question before the world community 

today is whether or not gay rights are embrace under our basic human rights. 

The interdependent relationship between health and human rights is well recognized. Human 

rights are indivisible and inalienable rights due to all people. Articles 1, 2, 3, 5, 6, 7, and 16 of 

the Universal Declaration of Human Rights (UDHR) address, respectively, the rights to equality; 

freedom from discrimination; life, liberty, and personal security; freedom from torture and 

degrading treatment; recognition as a person before the law; equality before the law; and the 

rights to marry and have a family19. Some people, specifically lesbian, gay, bisexual, and 

transgender (LGBT) individuals, are in many places and circumstances denied their claim to the 

 
18 Justice K.S. Puttaswamy (Retd.) v. Union of India, (2017) 10 SCC 1(India). 
19Universal Declaration of Human Rights, Dec. 10, 1948, 217 A (III). 
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full set of human rights. This puts LGBT people in many countries at danger for discrimination, 

mistreat , poor health, and death the ultimate human rights violation. 

Human rights are the fundamental rights of every human being, regardless of culture or societal 

norms. Working for the recognition of LGBT human rights is about secure access to health 

services, but also involves rage and acting to secure the visibility of LGBT people, understanding 

LGBT issues, and being aware of the range of human rights violations that occur. Principles 

must be codified into policies and laws, both international and country-specific, for LGBT 

human rights to be acknowledge, and preconception must be challenged so that others treat 

LGBT people as human beings deserving of all human rights. 

 

8. RESEARCHER’S INFERENCES 

➢ 8.1- Objectives 

The objectives are mentioned below- 

• To analyze the concepts of discrimination, gender identity and sexual orientation. 

• To acknowledge the concept of Human Rights 

• To acknowledge the importance of Government Policies 

• To find out why are LGBTQ rights important and what is amnesty doing to promote these 

rights. 

➢ 8.2- METHODOLOGY 

• Hypothetic deductive method is used to analyze the research topic. 

• The research topic is primarily analytical and it is both internet and book based, like 

Reports, journals, legislative and judicial pronouncement, treaties, various judgments. 

• The purpose of the study is to find out where can transgender, gay and bisexual people get legal 

gender recognition and why these rights are important. 
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